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JPRS 74085 


27 August 1979 


HUNGARIAN PENAL CODE 


Budapest MAGYAR KOZLONY in Hungarian 31 Dec 78 pp 1047-1262 


[Text] Main Part I. 

Law 

Law No. 4 of the Year 1978 Concerning the Penal Code 

General Part 

The Purpose of the Penal Code 

Paragraph 1. The purpose of this law is to provide protection against 
acts dangerous to society, to teach people to observe the rules of living 
together in a socialist suciety, and to respect the law. In the interest 
of this, [this law] defines the offenses and the penalties and measures 


which can be applied against those who commit then. 


CHAPTER 1. 


The Effect of the Penal Code 


Effect in Terms of Time 


Paragraph 2. The offense must be judged according to the law in effect 
at the time it is committed. If according to the new penal law in effect 


at the time the action is judged the action is no longer an offense, or is 
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to be judged more leniently, then the new law must be applied; otherwise the 


new penal law has no retroactive effect. 


Effect 


in Terms of Location and of the Person 


Paragraph 3. (1) The Hungarian law must be applied to offenses committed 


within this country, and also to those acts committed abroad by a Hungarian 


citizen which are offenses according to the Hungarian law. 


(2) The Hungarian laws must be applied also to offenses committed on Hungar- 


ian ships or aerial vehicles while outside the borders of the Hungarian 


People’s Republic. 


Paragraph 4. (1) The Hungarian law must also be applied to an act committed 


abroad 


not it 


c) is 


by a non-Hungarian citizen, if it 

an offense according to Hungarian law and is also punishable according 
laws of the place where committed, 

an offense against the state (Chapter 10.) regardless of whether or 

is punishable according to the law of the place where committed, 


a crime against humanity (Chapter 11.) or is some other offense the 


prosecution of which is prescribed by international pact. 


(2) In the casec described under section (1) above, initiation of penal 


proceedings is ordered by the chief public prosecutor. 

















Diplomatic Immunity and Other Immunities Based on International Law 


Paragraph 5. The holding of persons criminally responsible who enjoy diplo- 
matic immunity and other immunities based on international law is governed by 
international agreements, or in the absence of such by international practice. 
In questions of international practice, the statement of the minister of 


justice must be accepted as basis [for decision on how to proceed]. 


Validity of Foreign Sentences 


Paragraph 6. (1) The sentence of a foreign court has equal validity with 
the sentence of a Hungarian court, if 

a) this is mandated by an international agreement, 

b) the foreign court proceeded on the basis of proposals made by Hungarian 
authorities (Paragraph 8.). 

(2) If a foreign court has already passed judgement on acts of a person who 
belongs under jurisdiction of the Hungarian penal code, then with the excep- 
tion of section (1) the chief public prosecutor decides about initiating 
criminal proceedings. In such case the penalty or time already spent in 
custody as administered abroad must be counted towards the penalty determined 


by the Hungarian courts. 


Assumption and Yielding the Execution of a Penalty 


Paragraph 7. (1) Penalty determined by a foreign court may be executed on 


the basis of international pacts. The Hungarian law must be applied to the 


manner of administering the penalty. 











(2) The administration of penalty determined by Pungarian courts may be 


yielded to another country on the basis of international pacts. 
Offer to Conduct Penal Proceedings 


Parapraph %, (1) Conducting penal proceedings because of an offense committe 
by a non-Hungarian citizen may be offered to the courts of the perpetrator's 
home country if it is exneditious for the proceedings to be conducted by 
that authority. 

(2) Penal proceedings against a Hungarian citizen may be offered if the per- 
petrator is the citizen of also another country or if he has settled abroad. 
(3) Penal -roceedings may not be offered if 

a) the Yungarian court's decision judging the perpetrator's act is legally 
binding and final, 

b) according to the other country's laws the act is not an offense or i? the 


perpetrator is not subject to punishment, 
Extradition and ®ights of Asylum 


Pararraph 9, (1) A citizen of the Hungarian People's Pepublic is not Subject 
to extredition to another country. 

(2) A non-"hingarian citizen may be extradited on the basis of international 
pact, or in the absence of such, of reciprocity. In questions of reciprocity 


the fustice minister's statement provides guidance, 


(3) Extradition will not take place even if recivrocity existe if the act 











because of which the extradition is requested is not an offense either accor- 
ding to the Yungarian laws or to the laws of the country requesting the 
extradition, or if the perpetrator is not sibject to penalty. 

(4) A person's extradition must be refused if he has been granted the rights 


of asyl 'm, 


Charter IT 
The Offense and the Perpetrator 
Ta4tle I 


The Offense 

Paragraph 10, (1) Offenses are intentionally committed acts — or acts camit- 
ted by carelessness, if the law also punishes commission by carelerriess -—-, 
which are dangerous to society and for which the law orders a penalty to be 
meted out. 

(2) Those acts or omissions are danrerous to society which violate or endanger 
the “ungartan People's Pepublic's« national, social or economic order or the 


pereons or rights of the citizens [sic]. 
Felony and Misdemeanor 


Paragraph 11, (1) An act of offense is either a felony or a misdemeanor. 
‘2) Pelonies are those intentionally committed offensive acts for which the 


lav orders a venalty more severe than two years of loss of freedom to be meted 


out. All other offensive acts are misdemeanors, 

















Azeplomeration 


Paragraph 12. (1) Agglomeration of offenses exists when one or more acts of 
the vervetrator constitute several offenses and those ere judged within one 
proceeding. 

(2) If the perpetrator commits an identical offense by the same decision and 
to the injury of the same injured party, several times with short time inter- 
vals, it is not an agglomera’‘on of offenses but a continuously camitted 


offense, 
Intentionality and Carelessness 


Paracraph 13, The offense is committed intentionally by a person when he 
desires the consequences of his behavior or if he acquiesces in these 


consequences. 


Pararraph 14, The offense is committed by carelessness by a person who foresees 
the possible consequences of his behavior but thoughtlessly hopes that those 
will not hanpen; also, who does not foresee the possibility of these consequen- 


ces because he does not exercise the attention or circumspection expected of 
him. 


Paragraph 15, The more severe legal consequences relating to the result as the 
of*ense's qualifying circumstance is applicable when the perpetrator has 


committed at least carelessness with respect to the result. 








“Itle IT 
Attempt and Preparation 


Paragraph 14. A person who begins the intentional commission of an offense but 


does not carry it to completion, is punishable for attempt. 


Paraeraph 17, (1) The completed offense's penal sanctions must be applied to 
the attempt. 

(2) The pvenalty may be mitiested without limit or even omitted if the attempt 
was committed on an unsuitable subject or with unsuitable instrments, 

(3) A person because of whose voluntary cessation of the action the offense 

is not carried to completion, and also the person who voluntarily prevents the 
result from occurring, cannot be ounished for attempt. 

(4) Tf in the cases of sections (2) and (3) the attempt already in itself is 
also the commission of another offense, the perpetrator is subfect to punish- 


ment for this offense, 


Paragraph 1%, (1) If the law ceparately orders it, the person who orovides the 
conditions necesrary to the commission of the offense or make this easier, who 
instiprates its commission, volunteers for it agrees to commit it or agrees to 
committing it jointly, is munishable for vreparation, 

(2) “o person may be punished for -reperation 


a) through whose volun‘ary desisting the commencement of comnitting the offense 


does not take place; 











b) who withiraws his offer, volunt »ering or acceptance for the purpose of 
nreventing the commission fran taking place, or whose efforts are aimed at 
getting tho other cooperators tc desist from committing [the offense], provided 
thet commencement of comvitting the offense does not take vlace for any reason; 
c) who reports the prevaration to the authorities. 

(3) In the cases os section (2) if the preparation already in itself consti- 
tutes another offense, the person committing it is subject to penalty for this 


offense. 


Title ITI 
The Perpetrators 


Paracraph 19, The perpetrators are the the culprit and his accomplice(sc), as 


well as the instigator and the accessory before the fact (participants). 


Paragraph 20. (1) The culprit is [the person] who carries out the actual fact 
in the law. 
(2) Accomplices are thoee who together accomplish the actual legal facts o* 


the intentional of*ense, knowing about each others’ activities, 


Pararraph 21. (1) The instigator 4s who intentionally convinces sameone else 
to commit an o*fense. 
(2) Accessory before the fact is who intentionally provides assistance to 


cammitting an o**ense,. 





(3) The penalty sanctions determined for the culnrit and accomplices mst 


be amplied also to the participants. 

Charter TIT. 

Obstacles to “olding One Pesponsible "nder the Penal Lav 
Peasons for ©xclusion from Being Subfect to Penalty 


Pararpraoch 22. Penalizab' lity is excluded by: 

a) being of childhood age, 

b) 111 mental state, 

c)duress and threats, 

ad) mistake, 

e) low decree of danger nosed by the action to society, 
f) justifiable defense, 

g) extreme necessity, 

h) lack of complaint, 


1) other reasons as de“ined by law. 
Reing of Childhood Age 


Paracraph 23, A verson unter fourteen years of age at the time the act is 


committed, is not subject to reralty. 
Til Mental Yealth 


Pararravh 24. (1) A person committing an act unfer such ill condition of “he 





mind's operation -- thus particularly in mental illness, feeblemindedness, 
enotional deterioration, confusion of the mind or confusion of the identity —, 
which makes it impossible for him to recognize the consequences of the act or 
to act in accordance with this recognition, is not subject to penalty. 

(2) The penalty may be lightened without limit if the ill state of the mind's 
functioning limited the perpetrator in recognizing the act's consequences or 


in acting in accordance with this recognition. 


Pararraph 25, The measures of Pararraph 24 are not applicable to the person 
who commits the act in an intoxicated or dazed condition resulting from his 


own faults. 
“Nuress and Threat 


Paracraph 24, (1) A person committing an act under the influence of such 
duress or threat due to which he is unable to behave according to his owm 
will, is not subject to penalty. 

(2) The penalty can be lightened without limit if the duress or threat limited 


the pernetrator in behaving in accordance with his ow will. 
“isctake 


Pararraph 27. (1) A person cannot be punished for committing a fact about 
which he did not know at the time he committed it. 

(2) A verson cannot be punished who commits an act under the erroneous assump- 
tion that it is not dangerous to society and he has a well-founded reason for 


this assumption, 


10 











(3) The mistake does not exclude punishability when it is caused by careless- 


ness and the law also vounishes commission resulting from carelessness, 
The Action's Low Negree of Yanger to Society 


Paracraph 28, The person cannot be punished whose action when committed is 
dangerous to society to such a low decree that even the most lenient penalty 


applicable according to the law is unnecessary. 
Justifiable Yefense 


Paragraph 29, (1) The person cannot be punished whose action is necessary to 
defend against unjustifiable attack against his own person or property or thoge 
of others, or against the public interest, or against one directly threatening 
these. 

(2) The person also cannot be punished who exceeds the necessary limits of 

of de“ense because he is unable to recognize it in his fright or due to 
fustifiable excitement. 

(3) The penalty can be lightened without limit if the fright or justifiable 
excitement limit the perpetrator in recognizing the necessary extent of 


defense. 
Extreme Vecessity 


Paracravh 30, A nerson cannot be punished who defends his own or another's 


person or propverty against direct and otherwise unavoidable danger or if he 








acts in vmrotecting the public interest, assuming that he cannot be accused of 
causing the danger and that his act causes lesser injury than the one he 
endeavored to defend against. 

(2) The person also cannot be punished who causes the same extent or greater 
injury than the one he acted to defend against because in fright or excusable 
excitement he is unable to recognize the injury's extent. 

(3) The venalty can be reduced without limit if fright or excusable excitement 
limited the perpetrator in recognizing the extent of the injury. 

(4) Extreme necessity cannot be established for the benefit of a person whose 


duty is to accept the danger as vart of his profession. 
Lack of Complaint 


Paracraph 31. (1) In cases defined by law the offense can be punished only 
upon complaint. 

(2) Presentation of the complaint is the injured varty's right. 

(3) If the injured party's ability to act is limited, his legal representative 
also has the right to present the complaint, and if he is unable to act, his 
legal representative has the exclusive right to present the complaint. In 
sich cases the guardian authorities also have the right to make the complaint. 
(4)T# the injured party entitled to present the complaint dies, his next of 
kin is entitled to make the complaint. 

(5) A complaint acainst any of the perpetrators is valid against all perpet- 
rators. 


(é)A complaint cannot be withdrawn, 


12 














Title IT 
Peasons for Terminating Punishability 


Paracraph 32. Punishability is terminated by 

a) the verpetrator's death, 

b) lapse [statute of limitations], 

c) vardon, 

d) the danger the act pres<"*s to society ending or becoming minimal, 


e) other reason as de“ined by law. 
Statute of Limitations on Punishability 


Parapraph 33. (1) Punishability lapses 

a)in case of an o**ense punishable also by death, in twenty years, 

b) in case of other offenses in time correspondim to the penalty's upper 
limit, but with the passing of at least three years. 

(2) Punishability of war crimes defined in Paragraphs 11 and 13 of decree 
number 91/1945, (IT. 5) MB [5 Yebruary] [expansion unknown] elevated to legal 
force by law Yo VII, of the year 1945 and modified and supplemented by decree 
“o, 1440/1945. (¥. 1) MB, and other offenses against humanity (Chapter XI) 


dco not lapse. 


Paracraph 34. The first day of the lapse's time limit is 
a) for a completed offense, the day on which the legal state of affairs 


materializes, 
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b) in cases of attempt and preparation, the day on which the act accomplishing 
these comee tc an end, 

c) in case of offenses which materialize exclusively by failure to perform 
one's duties, the day when the perpetrator could still fulfill his obligation 
without the consequences established in penal law, 

4d) in case of an offense constituted by maintaining a condition contrary to 


law, the day on which this condition ends. 


Paracraph 35, (1) The time cf lapse is interrupted by authorities proceeding 
in penal matters taking actions of penal procedure against the perpetrator 
because of the of*ense, On the day of the interruption the time in the statute 
of limitations be;ins again. 

(2) I* the penal procedure is suspended, the suspension's duration does not 
count towards the lapse's time limit. This regulation is not applicable if 
the penal procedure is susnended because the perpetrator is in locations 
unknown, or became mentally ill. 

(3) In case of placing one on probation (Paragraph 72), the probationary time 


foes not count tovards the statutory time of lapse. 
Fnding of the Yanger the Act Presents to Society 


Pararraph 34, A verson is not punishable whose act at the time of judging it 
is no longe~ dangerous to society or is dangerous to such a small extent that 
-~ considering also his person -—- even the most lenient penalty applicable 


according to the law is unnecessary. 


14 











Chapter IV. 


Penalties and “easures 
Title I 

The Penalties 

The Penalty's Purpose 


Pararraph 37. The penalty is a legal disadvantage determined by law, applied 
because of the commission of an offense. The penalty's purpose is to prevent, 
in the interest of protecting society, either the perpetrator or someone else 


from camitting another offense. 
Tyves of Penalties 


Parapraph 38 (1) Principal penalties are 

1, the death penalty, 

2. loss of freedon, 

3. correctional and educational labor, 

4. monetary fine penalty. 

(2) Secondary penalties are 

1. loss of rights to participate in public affairs, 
2. loss of rights to practice an occupation, 

3. loss of rights to drive motor vehicles, 

4. banishment, 


5. expulsion, 
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é. confiscation of property, 

7. supplementary monetary fine punishment. 

(3) The secondary penalties listed in points 2 through 6 of section (2) may 
also be avplied independently without meting out a primary venalty if the 


other legal conditions exist for aprlying then. 
The Yeath Penalty 


Peracraph 39, (1) Neath penalty may be ordered only against someone who at 

the time of committing the offense had completed his twentieth year of life. 
(2)¥ith the death penalty only confiscation of property may be applied as 
secondary penalty. 

(3) Yhen death venalty is meted out, when the sentence becomes final all those 
legal consequences come into force which the law ties to the loss of rights 

to participate in public af*airs (Paragraph 54). 

(4) If by clemency a death penalty is changed to another penalty, the court 
later decides about meting out other secondary penal*ies with the exception 


of confiscation of proverty. 
Lore o* "reedan 


Paragraph 40, (1) Loss of freedom lasts until the end of life or for a 
definite length of time. 

(2) Por loss of freedom lasting for a definite length of time, the minimm 
length of time is three months, the maximum is fifteen years; in case of 


arelomerate or combined sentences, twenty years. 
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Pararraph 41. (1) Lose of freedom mist be carried out in institutions serving 
to carry out mich penalty, in renitentiary, orison or {fail derreer. 

(2) The order of carrying out loss of freedam, as well as the convict's 
duties and rights ere regulated by separate statutes. 

(3) Those citizen's rights and obligations of the convict which are contrary 
to the purnose of the penalty, thus particularly the ones covered by loss of 
rights to participate in public affairs, are suspended while the loss of 
freedom is administered. 

Paracraph 42. (1) Loses of freedam for life, or [the same) revlacing the death 
penalty due to clemency must be administered in a penitentiary. 

(2) Loses of freedom for three years or longer must be administered in a peni- 
tentiary if it was meted out for 

a) crimes against the state or humanity (Chapters X. and XI.), 

b) act of terrorism (Pararraph 241.), 

-— hijacking of an aerial vehicle (Paragraph 262), 

-~~— taking a man's life, forcible rape, violence against chastity, causing 
public menace and cases of robbery qualifying as more severe {Paragraph 146 
section (2), Pararraph 197 section (2), Paragraph 19 section (2), Paragraph 
259 sections (2) and (3), Paragravh 221 sections (3) and (4)), 

c) military crimes which are also punishable by death (Charter XX). 

(3) Loss of freedom fro two years or longer must be administered in a peniten- 
tiary if the convict is a repeat offender, 


Pararravh 43, Loss of freedom mist be administered in a prison — with the 


17 





excention of Paragranh 42 cases —, if 

a) it was meted out for a felony, 

b) it was meted out for a misdemeanor and the convict is a repeat offender. 
Pararraph LL. Loss of freedom meted out for misdemeanor must be administered 
ina jail, excent if the convict is a repeat offender. 

Paracraph 45. (1) The court decides on what degree the loss of freedom is to 
be administered. 

(2) When deciding the penalty, taking into consideration the governing circum- 
stances (Paracraph $3) -- especially the perpetrator's personality and the 
motivation for the offense —, one degree more severe or more lenient administ- 


ration may be specified than prescribed in the law. 


Pararrenh 46. (1) In case of impeccable behavior demonstrated during the 
administration of the venalty the court may order that the penalty's remaining 
portion is to be administered in a degree more lenient by one degree; and, if 
the convict reveatedly and severy disturbs the order of administering the 
penalty, the court may order the remaining portion of the penalty to be 
atiminietered in the next more severe degree. 

(2) Taking into consideration the convict's changed behavior, the court may 


void its decision made on the basie of section {1). 
Oranting of Conditional Pelease (Conditional *reedam ] 


Paragraph 47. (1) The court grants [pay grant] conditional release to a convict 


sentenced to loes of freedom for a definite length of time if — considering 








especially the impeccable behavior demonstrated during the administration of 
the nenalty and the ability that he will lead a law-abiding lifestyle — it 
can be expected with good reason that the pumishment's goal can be achieved 
even without further deprivation of freedom. 

(2) Grantine of conditional release is in order if the convict has fulfilled 
-—- at least four-fifths of his penalty to be administered in a vcenitentiary, 
-- at least three-fourths of his penalty to be administerei in a prison, 

— at least two-thirds o* his venalty to be administered in a jail. 

(3) Conditional release ~ay not be granted to 

a) a habitual repeat of“ender, 

b) a verson sentenced to lose of freeiom for an intentional offense committed 
after being sentenced to loss of freedom to be administered on a orior occasion 
and before atministration of the sentence was completed, 

c) someone who has not fulfilled at least three months of loss of freedon, 

4) someone sentenced to exmlsion, 

(4) A convict sentenced to loss of freedom for life may be granted conditional 
releare only after serving at leact twenty years of loss of freedom, and if it 
can be reasonably expected that the punishment 's purnose can be achieved even 
without further denial of freedom. If the convict commits an additional offense 
during the administration of loss of freedom for life, the sentence of loss of 
freedom for thie [offense] cannot be administered but the earliest time of 


rrantineg conditional release can be postponed by five years at the maximum. 


Pararraph 43, (1) The conditional release's duration is the rame as the balance 
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o* the loss of freedom, but at lesst one vear; for life sentences, ten years. 
(2) Tf the balance of the logs of freedom is s' orter than one year <~d its 
atministration was not orfered, the penalty must be considered campleted as of 
the lest day of the balance, after the time of conditional release passed [sic]. 
(3) The convict may be placed under mrotective supervision fcr the duration of 
the conditional re‘eace but at least for one year. 

(4) The court may terminate the conditional release if the convict is sentenced 
to loss of freedom to be administered for an offense committed during the con- 
ditional release. The court may [also] terminate the conditional release if 
the convict is sentenced to some other penalty or if he violates the rules of 
behavior. 

(5) In case the conditional release is terminated, the time svent on condi- 


tional release does not count towards the loss of freedom, 
Corrective and Educational Labor 


Pararranh 49. (1) The verson sentenced to corrective-educational labor is 
required to perform the specified work at the place of work designated, his 
personal freedom cannot »be limited in other respecte. 

(2) A portion of the convict's wages extending from five percent to thirty 
percent must be deducted to the benefit of the state. 

(3) The convict -- inasmuch as this is not contrary to the punishment's 
purnore -- is entitled to the other rights related to his work. 

(4) The corrective and educational labor's duration is minimm six months and 


maximum two years; in case of agglomerate and cumulative penalty, three years. 
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Pararrath 50. (1) Tf the convict refuses to subject himself? to the atminist- 
ration of the nenalty or if he sericusly violates the labor discipline, the 
corrective-eticational labor or the remaining balance of this must be chan, ed 
to loss of freedom. This loss of freedom mst be administered in a fail. 

(2) In case the correctional-educational labor is chargei to loss of ‘freedom, 
one day of loss o* freedom is equivelent to two days of correctional-educatio- 


mal labor. At sich a time the loss of ‘reedor can be shorter tha. three months. 
Yonetary "ine Penalty 


Pararraph 51. (1) The “ine must be set by establishing the mmber of item days 
of the fine and -- in accordance vith the perpetrator's income and personal 
circumstances -- the sm corresponding to one item day. 

(2) The fine's minimum size is ten, the maximum is onehundred and eighty item 
days; in the case of arrlomerate fine, twohundred and seventy item days, The 
sm of one ‘ten day must be set at a minimum of fifty, and 4 maximim of one- 


thousan? forints. 


Paracraph 52. In cate of nonpayment of the fine it must be changed to loss of 
freedor to be administered in a jsil. The om of one item day is replaced by 
one day of loss of freedom. In euch cases the ioss of freedom can be less than 


three ronths,. 
Loss of Pights to Particinate in Public Affairs 


Pararraph 53, Yhoever is sentenced to loss of freedom because of canmitting an 
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intentional o*fense and ts unworthy of particinating in pudlic affairs, must 


be prohibited to practice those, 


Paracrath 51. (1) The person prohibited from participating in public a*‘airs 
a) may not take part in electing the members of an organ representing the 
veople, 

b) may not serve as public official [*oftictal person"), 

c) may not work in the body of ean organ representing the people (camittee), 
2) may not serve as official in a social organisation, cooperative, association, 
e) may not attain a military rank, 

f) may not receive domestic decoration and permissia. to accept foreign 
decoration. 

(2) "pon the sentence becoming legally final, the person banned from public 
a**a'rs loses 

a) all memberships, positions, offices or assijmments he is excluded fram 
achieving by section (1), 

b) his military rank, and aleo his domestic decorations as well as his right 


to wear “oreign decorations. 


Pararramh 55, (1) The minimum leneth of being banned from public af*airs is 
Cae year, the maximum lenrth is ten years. 

'2) The duration of being banned ‘rom public a‘fairs begins when the sentence 
becomes lerally final, The time during which the rights affected by being 
bavned “ron public af*airs are suspended according to Pararraph 41 section (3) 


and Pararraph 71 is not counted tovards thie, nor is the time during which the 
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convict evates the administration of loss of freedam or irplementation of 
restrictive custody. If the conditional release or temporary discharge is not 
terminated, the time spent on conditional release or tesporary discharge must 


be counted towards the time of being banned fram public af‘airs. 
Loss of Pights to Practice an Occupation 


Paracraph 5S. A person can be banned fram his occunation who commits the 
offense by 
a) violating the rales o” an oceunation requiring professional training, or 


b) using his occunation, [cowits it) intentionally. 


Pararraph 57. (1) Loss of right to an occupecion is permanent in ef“ect, or 
lasts for a specific length of time. A person can be banned permanently if he 
ie unsuitable to vractice his occunation. The shortest duration of being 
banned for a specific length of time is «me year, the lorgest ten years. 

(2) The regulation concerning calculation of the duration of time of being 
banned from miblic affairs (Paragraph 55 section (2)) must be appropriately 
aprlied in the case of being banned from an occupation, 

(3) Tn case of ban for a specific length of time, return to practice an occupa- 
tion requiring special training can be made dependent or vhether the banned 
nereon can prove in a specified manner after the ban's Guration that he has 
the knowledge necessary for the occupation. The court may dissolve a banned 
person's permanent ban if at least ten vears have parsed since the han was 


instituted and if the person has become suitable to practice the occupation, 











Lors of Pights to “rive Vehicles 


Pararravh 58. (1) A person committing an offense by violating the rules of 
driving a vehicle requiring a license or uses a vehicle in the commission of 
an offense, may be banned from driving vehicles. 


(2) A ban of driving vehicles may apply to [only] a specific type of vehicle. 


Paragraph 59. (1) A ban to drive vehicles may be permanent or last for a speci- 
“ic length o* time. A person may be banned permanently who is unsuitable to 
drive vehicles. The shortest duration for a ban lasting for a specific length 
of time is one year, the longest duration is ten years. 

(2) The regulations applying to ceiculation the duration of banning fram 

public affairs (Paragraph 55 section (2)), as well as proving mobility needed 
in the performance of an occupation and exemption from being permanently banned 
(Parapravh 57 section (3)) must be applied as appropriate to banning a person 


from driving vehicles. 
Bani shment 


Paragraph “0. (1) In caces defined by law, a person sentenced to loss of 
freedom may be banned from one or several localities or from a specified part 
of the country if his being in such locations endangers the public interest, 
(2) The shortest duration for banishment is one year, the longest five years. 
Pegilations avplying to the calculation of the duration of banning from public 


affairs (Paracravh 55 section (2)) must be applied appropriately for a case 


of banishment. 











The Expulsion 


Paragraph 61. The non-Hungarian citizen perpetrator whose presence in the 
country is undesirable, must be expelled from the territory of the Hungarian 
People s Republic. The expelled person is required to leave the country's 


territory and may return only with special permission. 
Confiscation of Property 


Paragraph 62, In cases defined by law, or if the offense is committed for the 
purpose of acquiring property, assuming in both cases that the perpetrator has 
adequate property, 

a) confiscation of vroperty must be applied together with a penalty more 
severe than three years loss of freedon, 

b) confiscation of property may be applied together with loss of freedom to 


be administered. 


Paracraph 63. (1) Confiscation of property can be ordered for the perpetrator's 
whole property of for specific items of property. 

(2) Confiscation of property can be ordered also for items of property the 
omership of which the pernetrator transferred for the purvose of frustrating 
the confiscation of property assuming that the person acquiring it was aware 

of the transfer's purpose; also for items of property the perpetrator trans- 
ferred without cost a*ter committing the offense. 

(3) The confiscated vroperty's ownership transfers to the state as the sentence 


becomes legally final. 
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Supplementary Monetary “ine Punisiment 


Paragraph 44. A person sentenced to a definite duration of loss of freeda@m 

and who has adequate earnings (incame) or proverty 

a) must he sentenced to supplementary monetary fine if he commits the offense 
for the purpose of acquiring vroperty, 

b) can be sentenced to supplementary monetary fine if by doing so he can be 
more effectively prevented from committing additional offenses. 

(2) The supplementary monetary fine's minimum amount is fiveh ndred forints, 
the maximum sum is onehundredthousand forints. 

(3) Levying supplementary monetary fine is not applicable in case of confisca- 


tion of prorerty. 


Paragraph 65. (1) In case of nonpayment the supplementary monetary fine mst 
be changed to loss of freedam to be administered in a jail. If the main 
penalty mist be administered, the degree of this also serves as guidance for 
the loss of freedom replacing the supplementary monetary fine. 

(2) In case the supvlementary monetary fine penalty is changed to loss of 
freedom, one day of loss of “reedom must be calculated in place of a sum 
ranging from onehundred to fivehundred forints. The loss of freedom replacing 
the supplementary monetary fine cannot be shorter then one day, nor longer 


than six months. 
Peacons Fxcluding the A?tministration of the Punishment 


Paracraph 66, Administration of the punishment is excluded by 
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a) the convict's death, 
b) lapse, 
c) pardon, 


ad) other reasons as defined by law. 
Lapse of the Punishment 


Paracraph 67. (1) The main penalty lapses with the passing of: 

a) twenty years, for cases of fifteen years of loss of freedam and penalties 
more severe than this, 

b) fifteen years in the case of loss of freedom of ten years or more, 

c) ten years in the case of loss of freedom for five years or more, 

ad) five years in the case of loss of freedom for less than five years, 

e) three years in the case of correctional-educational labor or monetary fine. 
(2) The penalty of supplementary monetary fine lapses with the passing of 
three years. 

(3) Penalties exceeding fifteen years of loss of freedom or more severe than 
this meted out for war crimes as defined in Paragraphs 11 and 13 of decree No. 
%1/1945 (TI. 5 [5 February]) ME raised to the force of law by law No. VII. of 
the year 1945 and modified and supplemented by decree No. 1440/1945 (V. 1) MB, 
and penalties meted out for other crimes against humanity (Chapter XI.) are 


not subject to the statute of limitations, 


Pararraph 68, (1) Time for the main penalty's lapse begins to run on the day 
the decision meting out the penalty becomes legally binding, and if the 
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penalty's administration is suspended then on the day the probationary time 
expires, If the convict escapes while the loss of freedom is being administered, 
the time for the statute of limitations begins again with the day of the escape, 
(2) The time for lapse of supplementary monetary fine begins ~~ the day the 
main penalty's administration is completed, or on the day its administerability 
ends, and if the administration of loss of freedam is suspended then on the 

day the probationary time expires. 

(3) The time of lapse is interrupted by measure taken against the convict for 
the purpose of administering the penalty. The statute of limitations starts 
again on the day of such interruption. 

(4) In case supplementary monetary fine is applied, a measure taken for the 
purpose of administering either the main penalty or the supplementary penalty 


interrupts the lapse times of both penalties. 
Exclusion of Administration of Penalty in Cases of Loss of “reedom for Life 


Paragraph 9, In case of loss of freedom for life, loss of freedom for a speci- 
fic length of time or correctional-cducational labor cannot be administered. 


Title TI, 
The “easures 
Types of Yeasures 


Paragraph 70, (1) Measures are 
1. revrimand, 
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2. placement on probation, 

3. forced [medical] treatment, 

4. forced treatment ~f alcoholics, 

5. confiscation, 

6. restrictive confinement, 

7, supervised probation [patronising supervision]. 

(2) Measures listed in points 1 through 3 of section (1) may be applied 
independently instead of punishment, ones listed in points 4 and 5 indepen- 
dently and also together with punishment, the ones licted in points 6 and 7 
together with punishment and [other] measures. 


The Reprimand 


Paragraph 71. (1) A person whose actior cannot be punished because of the low 
degree of danger it poses to society (Paragraph 2%) or because it has become 
low (Paragraph 36) must be given a reprimand. 

(2) That person who cannot be punished because his action has ceased to be 
damgerous to society or whose punishability has ended because of another 
reason defined by law (Paragraph 32 point e)) must also be reprimanded. 

(3) By reprimand the authority expresses its disapprov-l and calls the perpet- 
rator's attention that in the future he should restrain himself from committing 


an of“ense, 
Placement on Probation 


Paragraph 72, (1) The court may postpone meting out a penalty for an offense 
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punishable not rore severely than two years' loss of freedom for a vrobationary 
time if it can be reasonably expected that the punishment's goal can be 
achieved in this manner also. 

(2) Repeat offender cannot be placed on probation, 

(3) The probationary time's duration may be from one to three years; the time 
mist be set in years. 

(4) A person vlaced on probationary time may be placed under supervised 
probation. 


Paragraph 73, (1) If the person on probationary time violates the supervised 
vrobation's rules of behavior, the probationary time may be extended once 

by a maximum of one year. 

(2) Placement on probation mst be terminated and penalty meted out if the 
person on probation seriously violates the supervised probation's rules of 
behavior or if he is sentenced for an offense committed during the probationary 
time. 

(3) Except for the case in section (2) the perpetrator's punishability ends 
with the probationary time's expiration. 


Forced YVedical Treatment 


Paragraph 74. (1) Forced treatment mist be ordered for the perpetrator of a 

punishable violent act against a person or of one causing public danger if he 
cannot be punished because of diseased condition of his mind's operation and 
if it must be feared that he will commit similar acts, assuming that in case 











he were punishable his penalty would have to be more severe than one year's 
loss of freedan. 

(2) The compulsory medical treatment is carried out in a secure institution 
designated for that purpose. 

(3) The compulsory treatment must be terminated if its necessity no longer 
exirts, 


Compulsory Treatment of Alcoholics 


Paracraph 75. Involuntary treatment may be ordered for a perpetrator if his 
offense is related to his alcoholic lifestyle and if sentenced to administered 
loss of freedom exceeding six months, 


Paragraph 76. Instead of punishment of loss of freedom not exceeding six 
months or more lenient than this, as an independent measure, the perpetrator 
may be required to undergo treatment in a work therapy institution if his 
offense is related to his alcoholic lifestyle and if the conditions exist for 
treatment in the institution, The maximum time for institutional treatment is 


two years. 
The Confiscation 


Pararraph 77, (1) That item mist be confiscated which 

a) was used as instrument in the commission of the offense, or one that was 
intended for that purpose, if it is the perpetrator's property, and even if it 
ie not as long as possession of it endangers public safety, 


b) came into existence through the commission of the offense, 
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c) the offense's perpetrator received for cammitting the offense, either from 
its owner or fram someone else with his [the omer's] approval. 

(2) That product of the press must be confiscated in which the offense 
materializes. 

(3) In cases defined by law, that item must be confiscated for which the of- 
fense was committed or which was the object of the given material advantage. 
(4) If the confiscation cannct be ordered or carried out, the perpetrator may 
be required to pay the item's walue in case of section (1) point a), and must 
be required in cases of section (1) point c) and section (3). 

(5) Confiscation of an item in the perpetrator's possession may exceptionally 
be omitted in case of section (1) point a) if it would represent inequitable 
disadvantage not in proportion with the weight of the offense. 

(4) The confiscated item becames property of the state. 

(7) Confiscation must be ordered aleo when the perpetrator cannot be punished 
Aue to being of childhood age, diseased mental condition or if the action's 
degree of danger to society is low. 

(%) Confiscation is not applicable after the passing of time determined for 
lapse of the act's punishability, but at least five years. 


Restrictive Confinement 


Paragraph 7%, (1) The court orders restrictive confinement for a multiple 
repeat offender who has been sentenced earlier at least three times to afminis~ 
tered lose of freedom each exceeding one year for intentional of*enses against 
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life, bodily integrity and health (Chapter XII, Title I), sexual morals 
(Chapter XIV, Title IT), official person (Chapter XV, Title VI.), public 
safety (Charter XVI, Title I.), property (Chapter XVIII), or for disturbing 
the peace (Paragraph 271), or for narcotics abuse (Paragraph 292). Ordering 
restrictive confinement is applicable only if the perpetrator hed already 
canpleted his twentieth year of life at the time the offense was committed, 
is sentenced to at least two years' loss of freedom for any of the ofenses 
listed, and the measure is necessary in the interest of preventing the conmis- 
sion of another of” ° 

(2) The court does not determine the restrictive confinement's duration; its 
maximum duration is five years. 

(3) Pestrictive confinement is a form of loss of freedam which begins after 
administration of the loss of freedam sentence ends. Deadlines calculated 
from the {end of) administration of loss of freedan begin with the campletion 
of the administration of restrictive confinement, or when temporary release 
becomes final. 

(4) If the duration of loss of free m and restrictive confinement together 
exceeds twenty yeare, that portion of restrictive confinement exceeding this 


cannot be carried out, 


Pararraph 79. (1) The court may erant temporary releare to the person who has 
served at least two years in restrictive confinement and can be reasonably 
expected not to cammit additional offenses, The temporery release's duration 
is the length of time remaining to the maximm duration of restrictive con- 


*inement. 
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(2) The temporarily released person is placed under supervised probation. 


Pararraph 80, (1) The court may terminate temporary release if the released 
perron violates the behavior rules of supervised probation, or if he is sen- 
tenced to corrective-educational labor or monetary fine penalty because of 
intentional offense committed while on release; and if he ie sentenced to loss 
o* freedom because of such an offense, the temporary release must be ended. 
(2) Time snent on temporary release cannot be counted towards the duration of 
restrictive confinement. 

(7) If corrective-educational labor or monetary fine punishment is meted out 
for intentional of*ense committed while on temporary release, and if the 
temporary release is terminated, the penalty meted ovt cannot be carried out. 
(4) Ie the temporary release is not terminated, it becames final with passage 
of the amount of time defined in Paragraph 79 section (1). 

(5) If such loss of freedom is administered to the person on temporary release 
due to which the termination of release is not applicable, the temporary 
release continues after the loes of :reedom is administered. 

(4) Of more than one unadministered restrictive confinements, the one most 
disadvantageous to the convict must be administered. 


Pararraph 1. (1) The rights and obligations defined in Paragraph 41 section 
(3) are suspended during restrictive confinement, 

(2) Pestrictive confinement cannot be atministered if the administerability of 
the loss of freedam has lapsed, or if five years have passed since canpletion 
o* the loses of freedom's administration. If the convict escapes fran restric- 


tive confinement, this deadline must be calculated from the day of the escape. 
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Supervised Probation 


Pararraph %2. (1) Ordering of supervised probation is in order if it is neces- 
sary that the vernetrator be followed with systematic attention for successful 
completion of the conditional release (Paragraph 48) or probationary time 
(Pararravhs 72 and 99), Supervised rrobation mist be ordered in case of temno- 
rary release (Paragraph 79). 

(2) The person under supervised probation is required to observe the behavior 
rules prescribed by statute and in the court's decision, maintain systematic 
contact with his supervisor and provide him with the information necessary for 
his supervision. 

(3) The behavior rules prescribe obligations and prohibitions in the interest 
of the supervise? verson working according to his abilities and leading a lav- 
abiding life. Such are particularly the obligations concerning work, use of 
income, periodic reporting, vossibily the necessary medical treatment, and the 
prohibitions against arbitrarily changing the place of residence and of work, 
visiting specified places or contact with certain persons. 


Chapter V. 
Neciding the Penalty 
Principles of Yeciding the Penalty 


Pararraph %3, The penaly mist be decided -— keeping ite purpose (Paragraph 37) 
in mind -—- within the limits defined in law in such a way that it conform to 
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the offense and the danger the perpetrator poses to society, the degree of 


guilt and to the other aggravating and mitigating circumstances. 


Pararraph 1. Yeasth penalty can be meted out exceptionally and oly if — 
takine into consideration the offense and the outstanding danger the per etre- 
tor poses to society, the particularly hich degree of guilt -- society's 


protection can be insured only by avplying this penalty. 


Agelomerate Penalty 


Pararrarh #5, (1) One venalty must be given in the case of an agglomeration 
of offenses (Pararraph 12), 

(2) The main penalty must de decided by using as basis the most severe one of 
the penalty items of the offenses in the agelameration of offenses. 

(2) I¢ the law orders loss of freedom for specific lengths of time for at 
least two of the offenses in the agglomeration of offenses, and the upper 
limit of the penalty item according to section (2) is insufficient to achieve 
the purpose of punishment, then this can be increased by half but mst not 
reach the cimmlative total of the upper limit of penalty items determined for 


the senarate of “enses, 


Pararraph %, (1) In case of agglomerate of*enses the supplementary penalty 


applicable for any of the offenses in the agglomeration of offenses can be 
meted out. 


(2) The supplementary penalty must not exceed the maximum extent or duration 


defined by law even in the case of agglomerate penalty. 








“itigating the Penalty 


Paragraph %7. (1) More lenient main penalty than the penalty item may be 
given exceptionally, if its minimm extent is too severe considering the 
regulations of Paragrarh 73. 

(2) 2ased on section (1), if the penalty item's maximum extent is 

a) at least ten years of loss of freedom, in-tead at least five years loss of 
freedom may be meted out, 


b) at least five years' loss of *reedom, instead at lesst two years' lose cf 


freeion may be meted out, 

c) at least two years' loss of freedom, instead at least one year's loss of 
freedom .ay be meted out, 

d) a least one year's loss of freedom, instead of this loss of freedam for 
shorter duration, or corrective-educational labor, or if -- considering the 
perpetrator's personel circumstances meriting special consideration — even 
this is too severe, monetary fine penalty may be meted out, 

e) loss of freedom for less than one year, instead of this corrective-educa- 
tional labor or monetary fine penalty may be meted out. 

(3) In cases of attempt and of aiding and abetting in the offense, if even the 
penalty applicable on the basis of section (2) points a) through d) ie too 
severe, the penalty must be determ‘ned based on the next point of section (2). 
(4) If the law permits unlimited mitigation, even the minimum extent of any 


type of penalty may be civen,. 
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Supplementary Penalty Applied Instead of Main Penalty 


Pararravh 3%, Supplementary penalty may be applied exceptionally as sole 
punishment instead of a main penalty when the penalty item for the offense is 
not more severe than two years' loss of freedom, and if the punishment's goal 
can also be achieved in this mamer. Only one supplementary penalty cun be 


given as independent penalty. 
Suspension of Administering the Penalty 


Pararraph %9, (1) Enforcement of loss of freedam not exceeding one year and of 
monetary fine may be suspended for a probationary time if — particularly with 
consideration of the perpetrator's personal circumstances —— it can be reason- 
ably expected that the punishment's purpose can be achieved even without 
enforcing it. 

(2) In cases deserving special consideration the enforcement of loss of freedom 
.veeeding one year but not exceeding two years may also be suspended. 

(2) The probationary time of monetary fine is one year; loss of freedom sen- 
tence given for misdemeanor can be suspended for from one to three years, loss 
of freedom sentence given for felony can be suspended for probationary time 
extending fram one year to five years. The probationary time must be determined 
in years and cannot be shorter than the loss of freedom sentence given. 

(4) If the perpetrator is sentenced several times for the same type of offenses 
suspended for probationary times, and the probationary times of none of the 


penalties have been completed yet, the previous penalty's probationary time 
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extends to the completion of the latter penalty's probationary time. 

(5) T* guch loss of freedom is administered to the perpetrator because of which 
enforcement of the suspended penalty cannot be ordered, the probationary time 
extends by the loss of freedom's duration, 

(4) Sicmltaneously with suspension of the loss of freedom's enforcement the 


pervetrator can be placed under supervised orobation, 


Paracraph 90, The minishment's enforcement cannot be susvended if 
a) the intentional of*ense was cammitted prior to completion of the loss of 
freedon's administration or during the probationary time of ‘ts suspension, 


b) the verpetrator is a repeat offender. 


Paracraph 91, (1) The suspended punishment must be enforced if 

a) it ‘s established during the probationary time that en*orcenent of the 
penalty was suspended contrary to a reason for exclusion included in 
Paragraph 90, 

b) the perpetrator is sentenced to enforcible loss of freedom ‘or an act can- 
mitted during the probationary time, or corrective-educational labor meted 
out “or such an of“ense is changed to loss of freedan, 

c) the perpetrator seriously violates the behavioral rules of supervised 
probation. 

(2) Suspended monetary fine pinishment must be enforced also if the perpetrator 
is sentenced ‘or suspended loss of freedom, corrective-educational labor or 
enforcible monetary “ine punishment for an offense committed during the 


nrobationary time, 
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The Overall Penalty 


Pararravh 92, (1) If the perpetrator is sentenced to several terms of loss of 
freedom for specific lenghts of time or to several terms of corrective-educa- 
tional labor, or to loss of freedom for a specific length of time and 
corrective-educational labor, the final sentences must be summarized in an 
overall penalty. 

(2) Only those en*orcible penalties can be included in the overall penalty 
which have not yet been carried out at the time of including in the overall 
penalty or which are being carried out continuously. 

(3) Loss of freedom revlacing monetary fine penalty (Paragraph 52) cannot be 
included in the overall penalty. 


Paragraph 93, (1) Same types of penalties mst be included in the same type 
of overall penalty. 

(2) The overall penalty's duration -—~ using the penalties to be included in 
the overall venalty as foundation — must be set in such a way that it should 
exceed the most severe penalty but not reach the total length of the penalties. 
(3) Vhen several corrective-educational labor sentences are included in an 
overall penalty, the rate of subtraction from the wages must be set so that it 
should not be smaller nor greater than the lowest or highest rates, respecti- 
vely, determined in the individual sentences, 

(4) Tf all of enses were committed prior to the earliest sentence given beco- 
ming final, the overall penalty's duration must be determined as if an 


agelomerate penalty were determined, Mowever, the overall penalty's duration 
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mist reach that of the most severe penalty, but must not reach the total 


duration of the penalties. 


Paragraph 94. (1) In case terms of loss of freedom to be carried out in 
various decrees are included in the overall penalty, the overall penalty must 
be administered in the most severe of these degrees, But if the overall 
penalty's duration is three years or more, or two years or more for a multiple 
repeat offender, the overall penalty's degree of administration must be deter- 
mined by taking this into consideraticn. 

(2) If the degree of enforcement determined by applying section (1) would 

mean an unfair disadvantage for the convict, the next more lenient degree may 


be determined, 


Paracraph 95. In case loss of freedom and corrective-educational labor are 

included in the overall penalty, the overall penalty must be set in loss of 
freedom. The corrective-educational labor or the unadministered portion of 

this must be considered as loss of freedom to be administered in a jail, at 
the rate determined by Paragraph 50 section (2), 


Paragraph 94, (1) Supplementary penalties cannot be included in the overall 
penalty, nor can be any loss of “reedom replacing a monetary fine penalty. 

(2) Of supplementary penalties of identical content -- with the exceptions of 
confiscation of croperty and supplementary monetary fines — the most disad- 
vantageous one to the convict must be carried out. This provides guidance alro 


for supplementary penalty applied as substitute for the main penalty, 
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Pegulations Concerning Special Repeat Offenders 


Pararraph 97. (1) For special repeat offenders — unless the law orders 
otherwise -- the upper limit of an additional offense's venalty item increases 
by half, but must not exceed fifteen years. In case of agglomerate penalty the 
penalty item according to Paragraph $5 section (2) must be increased by half. 
(2) If the penalty item for the offense is discretionary as either loss of 
freedom, correctional-educational labor or monetary fine, for the special 
repeat of“ender the penalty item can only be loss of freedon. 

(3) In the case of section (1), if the penalty item is loss of freedom of spe- 
cified duration, the penalty's minimum length is, inasmuch as the law 

a) does not de“ine it -- six months, 

b) defines it in one year ~ one year and six months, 

c) defines it in two years — three years, 

4d) defines it in five years -- seven years, 

e) @efines it in ten years -- twelve years. 

(4) Rased on Paragraph #7 section (2), the penalty may be lightened only in 


cases deserving svecial consideration. 
Pegulations Concerning Multiple Repeat Offenders 


Paragraph 98, (1) The regulations of Paragraph 97 provide guidance for deter- 

mining the venalty of maltiple repeat offenders. 

(2) More lenient penalty than the penalty item's lower limit can be determined 
for a multiple repeat of*ender only on the basis of Paragraph 87 sections (3) 


and (4). 
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Credit for Preliminary Custody 


Pararraph 99. (1) The entire time spent in preliminary custody must be credi- 
ted towards the sentence of loss of freedom, correctional-educational labor, 
monetary fine or supplementary monetary fine penalty. 

(2) “hen crediting it, one day of preliminary custody equals two days of 
correctional-educational labor, or one day's penalty item. Calculation accor- 
ding to Pararravh 65 section (2) determines crediting towards supplementary 


monetary fine penalty. 

Chavter VI. 

Pelief from Dieadvantages Connected to Previous Record fof punishment] 
Effect of Release 


Paragraph 100, (1) I¢ relieved, the convict becomes free of those disadvanta- 
geous circumstances which the statute connects to the sentence. 

(2) The relieved person is to be considered as having no record of convictions 
and does not have to account for such sentences for which he has received 
relief. 

(3) In cace of committing additional offenses, the relief does not extend to 


those disadvantageous consequences which this law ties to the earlier sentence. 
The Method of Obtaining "elief 


Paragraph 101. The convict may receive relief 
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a) by the power of the lav, 
b) on the basis of a court's decision, 
c) by means of pardon. 


Relief by Law 


Pararraph 102, (1) °elief is accomlished by the power of law 

a) in case supplementary penalty is used in place of monetary fine penalty and 
main penalty, on the day the decision becomes final, 

b) in case of suspended loss of freedom, on the day the probationary period 
ends, 

c) in case of correctional-educational labor and also of loss of freedom 
sentence given for an offense of misdemeanor carelessness, on the day the 
punishment is completed or when its administrability ceases, 

d) in case of loss of ‘reedom for intentional misiemeanor, with the passing of 
three years after the punishment is completed or its administrability ceases, 
e) in case of loss of freedom not exceeding one year given for a felony, with 
the passing of five years following completion of the punishment or cessation 
of its administrability, 

f) in case of loss of freedom exceeding one year but no longer than five years 
given for a felony, with the passing of ten years following campletion of the 
punishment or cessation of its administrability. 

(2) Relief does not occur, or loses ite effect in case of section (1) point b) 
if the punishment is ordered to be carried out. In this case the rules of 


unsuspended pvunishmen® =§ °° te guidance for the relief, 











(3) Multiple repeat offender does not receive relief by law. 


Pelief by Court 


Paragraph 103, (1) “Ipon request, the court may grant relief to a person sen- 
tenced to administrable loss of freedom for a felony if he deserves it and if 

a) three years have elapsed in the case of loss of freedom not exceeding one 
year, 

b) five years have elavsed in case of loss of freedom exceeding one year but 

no longer than five years, 

c) ten years have elavsed in cave of loss of freedom for a specified length of 
time exceeding five years 

since completion of the loer of freedom or since the end of its administrability. 
(2) Points a) and b) of section (1) are not applicable if the convict is a 
repeat of“enier,. 

(3) The court may grant relief to a multiple repeat offender if he deserves 

it and if 

a) ten years have elansed in the case of loss of freedom not exceeding 

fifteen years, 

b) fifteen years hale elapsed in the case of loss of freedom for a specified 
length of time exceeding fifteen years 

since completion of the loss of freedom or since the end of its administrability,. 
(4) In judging the deserving, the lifestyle the convict has led since completing 
the main penalty must be taken into consideration, and further, whether -- 
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inastich as he hai the ability to do so -- he made amenis for the damage 


caused by his action. 


Pararraph 104. (1) The court may grant preliminary relief to the convict if 
it metes out corrective-educational labor or suspends the administration of 
loss of freedom, ami if the convict is worthy of relief, 

(2) The preliminary relief loses its effect if the corrective-educational 
labor is chanred to loss of freedam or if administration of a suspended 


sentence s ordered, 
Unity of Relief 


Pararraph 195, In the case of applying a supplementary penalty, the convict 

is not relieved an? cannot be relieved of the disadvantages tied to his record 
of penalties until administration of the supnlementary penalty is completed 

or its administrability ceases. This regulation does not apply to supplemen- 
tary monetary fine punishments if preliminary relief is granted by the court, 
and to prohibitions fran pursuing an occupation or from driving motor 


vehicles, 
Pelief by Pardon 


Paracraph 10, The Mungarian People's Republic's Presidential Council] may 


grant relief to the convict even if otherwise the law does not allow for this. 
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Chavter VII. 
Pegulations Concerning Youthful Offenders 
The Youthful Of*ender 


Paragraph 107, (1) A youthful offender is the person who at the time of 
committing the offense has already campleted his fourteenth year of life but 
has not completed the eighteenth year. 

(2) Sanctions of thie law must be applied to youthful offenders with the 
modifications contained in the present chapter. 


Application of Penalties and Measures 


Pararraph 10%, (1) The goal of penalties and measures applied against a 
youthful offendir is ocrimarily that the youthful offender may develop in the 
right direction and become a useful member of society. 

(2) Penalty must be meted out when avplication of measures does not achieve 


the vourvose. 
Penalties and Yearuree 


Paragraph 10°, (1) Confiscation of property cannot be applied apainst a 
youth*ul of“ender. 
(2) Pearing in a correctional ‘netitution may also be acvlied as measure 


against a youth*:1 of “ender, 


47 














Loss of Freedam 


Pararraph 119, (1) The minimum duration of loss of freedom applicable to a 
youthful offender ic three months for any of*ense. 

(2) “aximum duration of loss of freedom applicable to a youthful offenier who 
completed sixteen years of age at the time the offense vas cammitted is 

a) “ifteen years for offense cunishable also by death, 

b) ten years in case of offense punishable by loss of freedam exceeding ten 
years. 

(3) Por offenses cunishable also by the death penalty, the maximum duration of 
loss of freedam applicable to a youthful offender not yet sixteen years of age 
at the time the offense was comritted is ten years. 

(4) ®xcept for cases in sections (2) and (3) the maximum duration of loss of 
freedom applicable to a youthful of*ender is five years if the offense is 
punishable by loss of freedom exceeding five years. 

(5) "then caleulating the deadline for lapse of punishability and from the 
viewpoint of measures a>-plicable to reveat o“fenders the durations of time 


determined in sections (2) through (4) govern. 


Pararrach 111. (1) A youthful offender's loss of freedom mist be carried out 

in an institution for implementing penalties on youthful offenters. 

(2) Lose of freedom must be administered in the prison for youthful offenders if 
a) the youthful o*fencer is sentenced to loss of freedam of two years or longer 


duration of time for felony, 
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b) the youth*ul offender sentenced to loss of freedom for the duration of one 
year or longer is a reveat offenter or if prior to camitting an intentional 
of*ence he hed been sentenced to rearing in a correctional institution for 

an intentional offense. 

(3) "xcept “or the case in section (2) the loss of freedom must be carried out 
in the ‘ail for youth*nl offenders. 

(4) Tf the convict completed his twentyfirst year of life when the loss of 
freedom begins or completes it while serving hie term, the court decides the 
derree of administering the loss of freedom on the basie of Pararraphs 42 
through 44. 


Granting of Conditional "elease 


Pararraph 112, The youthful of*erder may be placed on conditional release 
from the loss of freedom sentence if he has completed at least 

a) three-fourths of his punishment administrable in the prison for youthful 
offenders, 

b) two-thirds of his punishment administrable in the jail for youthful 


offenders. 
Corrective-—Fducational Labor 


Parapraph 117, Corrective-educational labor may be applied only to those 
youthful offenders who completed their sixteenth year of life at the time the 


offence is fudged, 
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The Yonetary "ine Penalty 


Pararraph 114. (1) Youthful offender can be given monetary fine penalty ‘/ he 


has independent earnings (income) or adequate property. 
(2) ™ case it cannot be enforced, the monetary fine penalty or supplementary 
monetary fine penalty must be changed to loss of freedan. 


Lors of Pight to Participate in Public Affairs 


Pararraph 115, A youth‘ul of “ender can be prohibited from participating in 
cublic af‘airs only if sentenced to loss of freedom exceeding one year. 


Ranishment 


Paragraph 114, A youthful offender living in adequate family circumstances 


cannot be banished from the locality in which his family lives, 
Placement on Probation 


Pararraph 117, (1) Youthful offender may be placed on orobation for any offense. 
(2) uration of the probationary time is one year. 
(3) In case of Paragranh 73 section (2) the court orders rearing in correctio- 


nal inetitution or ordere [it] as penalty. 
Pearing in Correctional Inetitution 


*arapraph 11%, (1) The court orders rearing in a correctional institution when 
in the interest of the youthfal offender's successful upbringing his placement 


in an institution is necesrary. 
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(2) The court does not define the duration o* rearing in a correc’ mal insti- 
tutton;its shortest duration is one year. 

(2) The person who has spent at least one year in a correctional institution 
and hae started on the path of betterment [sic], the court may release from 
the institution for one year uvon the institutional council's recommendation. 
T* the releasee demonstrates impeccable behavior for one year, his release 
becomes permanent; in the oprosite case the court orders resumption of 
rearing in the correctional institution. 

(4) The person fulfilling his nineteenth year of life must be released from 
the correctional institution. Yor the purpose of continuation of studies the 
court may order that rearing in the correctional institution continue until 
the end of that academic year in which the perpetrator completes his 


nineteenth year of life. 
Supervised Probation [Patronized Supervision] 


Pararanh 119, Youthful of*ender sentenced to suspended loss of ‘rcedan, 
placed on probation, placed on conditional release and temporarily released 


from a correctional institution are under supervised crobation. 
Aerlomerate and Overall Penalty 


Pararraph 120. (1) Agelomerate and overall penalty cannot exceed loss of 
freedor for twenty years in case of Paragraph 11, section (2) point a), 
fitteen years it point b) and in case of section (3), seven years and six 


monthe in case of section (4), 
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(2) In case rearing in correctional institution and loss of freedom coincide, 
the loss of freedom must be carried out as overall penalty. The court may 
extend the duration of this by at the most one year, if this is necessary in 
the interest of achieving the goal defined in Paragraph 108, 

2) In case rearing in correctional institution a.d corrective-educational 
labor coincide, the court decides which one mst be administered. The duration 


o* corrective-educational labor ordered administered may be extended. 


Pelief from Disadvantares Connected to Previous Record 


Paragravh 121. (1) The convicted youthful offender is relieved by the power of 
law 

a) on the day the sentence becomes final, if enforcement of the sentence of 
loss of *reedom is suspended, 

b) on the day the penalty is completed or its enforcability terminates if he 
was sentenced to enforced loss of freedom for intentional misdemeanor or to 
enforced loss of freedom not exceeding one year for a felony, 

ec) with the parsing of three years calculated from the day the penalty is 
completed or its enforcibility terminates if he was sentenced to enforced loss 
of freedom exceeding one year but not more than five years for a felony. 

(2) After completing a sentence of loss of freedom exceeding one year meted 
out for felony, the court uvon request [may] erant relief to the youthful offen- 
der inasmuch as he is deserving of it. 


(3) Pelief of a youthful offender is not hindered by the fact that enforcement 
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of a supplementary monetary fine penalty has not been completed, or its 
enforcibility has not terminated. 


Chapter VIII. 
Regulations Concerning Soldiers 
The Perpetrators 


Paracraph 122, (2) In the application of thie law a soldier is any member of 
the actual effective force of the armed forces, any member of the professional 
force of armed bodies, and those who are fulfilling reserve military service 
with other than the armed forces. 

(2) Regulations of this law must applied to soldiers with the modifications 
included in thie chapter, 

(3) Regulations concerning youthful offenders (Chapter VII.) cannot be applied 
to soldiers. 

(4) Only a soldier can cammit a military offense as perpetrator, 


®easons for Exclusion fros Punishability 


Paregraph 123, (1) A soldier cannot be punished for an act carried out on 
orders, except if he knew that he is committing an offense by carrying out 
the order, 

(2) The person issueing the order is held responsible as perpetrator for an 


offense carried out on order. 











(3) ““litary offense is punishable only upon complaint of the appropriate 
commander, except if the soldier also camits another offense within the 


military offense. 
Peason for Terminating Punishability 


Paragraph 124, The perpetrator cannot be punished for a military offense if 
one year has passed since the end of the pverpetrator's service relationship, 


Judging the Offense Within Disciplinary Authority 


Paragraph 125, For misdemeanor, disciplinary action may be applied against a 
soldier instead of punishment, if the punishment's goal can be achieved also 


by this, 
Avplication of the ‘eath Penalty 


Pararcraph 126, Death penalty may be applied against a soldier who at the time 
of committing the offense hai campleted his eighteenth year of life but had 
not yet completed hie twentieth year of life, if the offense severely violates 


the military interests. 


Enforcement of Lors of “reedom in Misciplinary Battalion and in Mlitary 


Stockade 


Paragraph 127, (1) If the convict can be kept in service, 


a) in cases regulated by Paragraph 43, lose of freedam not exceeding two years’ 





duration, and further, in cases regulated by Paragraph 44 the loss of freedom 
exceeding six months but not exceeding two years’ duration sentence given to a 
soldier in the enlisted ranks mest be carried out in a disciplinary batallion, 
b) in cases governed by Paragraph 44, the lose of freedom sentence not exceeding 
one year given to professional soldier and to one in the reenlisted ranks, as 
well as [a sentence] not exceeding the duration of six months given to a 
soldier in the enliste? ranks must be carried out in the military stockage. 
(2) "rom the viewnoint of a loss of freedom sentence's degree of execution, 
the disciplinary batallion is equivalent to prison in a case governed by 
Paracraph 43, and in a case governed by Paragraph 44, to jail, [while] the 
military stockade is [equivalent] to jail. 

(3) I* the convict's service relationship hac ended, the punishment or its 
remaining balance mist be carried out in prison or in fail according to 


section (2), 
Overall Penalty 


Paragravh 128, Paragraph 127 governs the execution of loss of freedom meted 


out as overall renalty. 
®xclusion of the Application of Corrective-Pducational Labor 


Pararrap’ 129, Turing the time of his service relationship, corrective-educa- 


tional labor cannot be ammlied against a soldier, 
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Supplementary Militery Penalties 


Paragraph 130. (1) The following supplementary penalties may also be applied 
against a soldier if he is not prohibited from participating in public affairs: 
a)loss of rank, 

b) termination of the service relationship, 

ec) reduction of rank, 

d) lengthening of the waiting time. 

(2) The supplementary penalties listed in section (1) points a) and b) may 
also be used independently, instead of a main penalty. 


Loss of Pank 


Paragraph 131, (1) With loss of rank the soldier loses his rank. 
(2) Loss of rank must be aprlied if the perpetrator has become unworthy of 
his rank. 


Termination of Service Pelationship 


Pararraph 132, Termination of service relationship is applicable to vcrofes- 


sional and reenlisted soldiers if they have became unworthy of serving. 
Peduction of Rank 


Paragraph 133. (1) In case of reduction of rank the soldier is placed into the 
next lower rank than the one he has at the time the offense is judged. 


(2) Peduction of rank must be applied when the offense involves injury to the 
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rank's respect but loss of rank is not necessary [not warranted). 
(3) Simultaneously with the reduction of rank the time to be spent in the 


lower rank must be determined in from one to two years. 
Lengthening the Waiting Time 


Paragraph 134. (1) ln case of lengthening the waiting time the soldier's pre- 
scribed waiting time for promotion into the next rank is lengthened. The 
lengthening must determined in years; its duration cannot exceed half of the 
prescribed waiting time. 

(2) The waiting time must be lengthened when the soldier has to deserve the 
promotion by spending a longer waiting time, 


Placement on Probation 


Pararraph 135. In case a soldier in the enlisted ranks is placed on probation, 
the probationary time may last until termination of the service relationship; 


its minimm duration is six months, 
Pelief from Yisadvantages Connected to Previous Record 


Parapraph 134. (1) The court may grant preliminary relief to the convict from 
the disadvantages connected to his previous record if it orders the loss of 
freedom to be administered in a disciplinary battalion or in military 
stockage. Thie relief becomes effective on the day the punishment is completed 


or when its enforcibility ceases, 
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(2) Application of military supplementary penalty does not hinder the 
convict's being granted relief, 


Chapter IX, 
®xplanatory "egulations 


Pararraph 137. As used in this law: 

1. public official is: 

a) a member of the public representative organ, judge, crosecutor, menber of 
the people's court, member of a decisionmaking committee in labor and coope- 
rative matters, 

b) a person performing service at the public representation or national 
govermment organs, courts or prosecutor's office, whose activity is part of 
the organ's regular operation, 

c) other person performing taske in the country's government, 

3. state organ: public representation, govermmental, court and prosecutorial 
organs, as well as the state's economic operative organ and institution, 

3. the person commits an armed offense who has a firearm or explosive material 
in his possession, and an offense while armed who in the interest of overcoming 
or preventing resistance, has equipment in his possession suitable to take 
human life, 

4. croperty disadvantage: damage caused in property and property advantage lost, 
5. relation: direct line relative and the spouse of such, adodtive and foster 
parent, adopted and foster child, sibling, spouse, lifemate and fiance[e], 
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spouse's direct line relative and sibling, as well as the sibling's spouse, 

6. a crime pact is created when two or more persons commit offenses in an 
organized manner, or agree on this, 

7. a person cammits of’enses for business who strives to obtain profit regularly 
by committing offenses similar in character, 

8. war must be understood to include also any danger seriously threatening 

the state's security, 

9. product is industrial and agricultural product (produce), whether it is 





raw material, semifinished product or finished merchandise; live animals as 
well as the means of production receive the same consideration as products, 
even if these are real estate, 

10, general publicity must be understood to include also the commission of 

an offense by means of press, other public information medium or multiplication, 
11, the offense is committed in group if at least three pereons participate in 
committing it, 

12. the perpetrator of an intentional offense is a repeat offender if earlier 
he had been sentenced to administered loss of freedam for an intentional 
offense and five vears did not pass since completion of his runishment or since 
its enforcibility ended until the commission of an additional of*ense, 

13. snecial repeat offender is that reveat offender who on both occasions 
commits the same or similar types of offenses, 

14. multiple reveat offender is the person who prior to committing an inten- 
tional offense was sentenced to loss of freedar as a repeat offender, and 

three years have not elapsed since completior: of his last punishment or since 
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the end of its enforcibility until the commission of his additional offense 


which threatens vith loss of freedan. 


Pararraph 13%, As used in thie law, in the absence of different regulation, 
threat is: causing the exnectation of severe disaid antage, which is suitable 


of arousing serious fear in the threatened. 
Special Part 

Charter X 

Crimes Against the State 

Conspiracy 


Parapraph 129, (1) A person participating in or capporting a conspiracy aimed 
at overthrowing or weakening the Pungarian People's Pepublic's national, 
social or economic order is committing a crime and is to be punished by loss 
of freedom of from one year to five years, the conspiracy's initiator or 
leailer from two years to eight years. 

(2) Tf the conspiracy severely endangers the national, social or economic 
order, the particinants and supporters are to be punished by loss of freedom 
extending from two years to eight years, the initiator and the leader from 
five years to fifteen years. 

(3) If the conspiracy is committed armed or in time of war, the participant 
and the supporter are to be punished by loss of freedom of from two years to 


five years in the case of section (1), from five years to fifteen years in the 
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case of section (2), the initiator and the leader by loss of freedom extending 
resrectively according to the foregoing differentiation fron five years to 
fifteen years and from ten years to fifteen years or for life, or by death. 
(4) A person committing preparation aimed at consviracy is punishable for the 
offense by loss of freedom up to three years, in time of war extending fram 
one year to five years. 

(5) The person who reports the conspiracy to the authorities before they found 
out about it, cannot be punished for conspiracy. 


Pebellion 


Paragravh 149, (1) A rerson particivating in or supporting « mass rebellion 
aimed at overthrowing or weakening the Pungarian People's “epublic's national 
or social order commits an of ense and is punishable by loss of freedom 
extending from one year to five years. 

(2) The venalty ic loss of freedom extending from two years to five years, vhen 
a) the rebellion severely disturbs the mublic order, 

b) the rebellion is committed while arned, 

(3) The penalty is loss of freedom extending from five years to fifteen years 
if the rebellion is comritted 

a) armed, 

b) in time of war. 

(4) The penalty for the rebellion's initiator and leader is loss of freed 
from two years to eight years, in cases defined by section (2) from five years 


to ten years, in cases defined by section (3) extending from ten years to 
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fifteen years or for life, or death. 

'5) A verson committing prenaration aimed at rebellion is punishable by loss 

of freedom extending from one year to three years, in time of var from one 
year to five years. 

(4) The participant or supporter is not punishable if he abandons the rebellion 
voluntarily or on being called upon by the authorities before severe consequen- 


ces would derive from it, and leaves the scene, 


Caneing amare 


Pararraph 141, (1) A person who causes severe disadvantage for the purpose of 
weakening the “unesrian People's Pepublic's national, social or economic order 
in the sphere of his office, service or public trust by hie activity, failure 
to fulfill his obligations or by inadequate fulfillment of these, commits an 
offense and is punishable by loss of freedom extending from two years to 

eight years. 

(2) The penalty is loss of freedom extending from five years to fifteen years 
i* the damage caused involves particularly severe disadvantages. 

(3) Tf causing damage is committed in the time of war, the venalty is loss of 
*‘reedom extending fram ten years to fifteen years or for life, or death. 

(4) The person cammitting preparation aimed at causing damage is punishable by 
lose of freedom extending to three years, in time of war from one year to five 


yearr. 
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Moat roction 


Pararraph 142, (1) The person who annihilates, renters unusable or damages 
public works, productive-, public tra‘fic or cammunication plants, or equip 
ment, public bufldings or structures, product inventory, war materials or 
other nroperty item s‘milarly important due to its curpose, for the purpose of 
weakening the "ungarian People's Republic's national, social or econanic order, 





commits an offense and is punishable by loss of freedom extending from five 
years to ten vears. 

(2) The penalty is lose of freedom extending frar ten years to fi‘teen years 
or for life, or death, if 

the distruction involves rarticularly severe disadvantage, 

b) the distruction is comritted in the time of var. 

(2) The person committing prevaration aimed at distruction is munishable for 
felony by loss of freedom extending from one year to five years, in time of 


war “rom tvo years to eight years. 


Asealt (CAssassination Attenpt/ 


Pararranh 143, (1) The verson who causes severe bodily harm to a member of 
the public reoresentation organ or to a person fulfilling a directing role at 
a state organ or social organization because of his activity performed in the 
interest of socialiam commits a felony and is punishable by loss of freedom 
extending from two years to eight years, ani if the bodily injury causes 


death, from five years to fifteen years, 
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(2) The person who kills a verson designated in section (1) because of his 
activity performed in the interest of socialiam commits a felony and is 
cunichable by loss of freedom extending fram ten years to fifteen years or 

to life, or by death. 

(2) The person vho commits preperation aimed at assault, is punishable by loss 
of freedom for felony in cases defined in section (1) to three years, in cases 
defined in section (2) extending from one year to five years: in time of var 
the penalty is loss of freedom extending from one year to five years, and from 


two years to eight vears respectively. 
Treason | 


Pararraph 144, ‘1) The Pungarian citizen who establishes or maintains contact 
with a “oreten covernnent or foreimn organization for the purpose of infuring 
the “ungarian People's "erublic's independence, regional integrity, political, 
defense or other similarly important interest, commits a felony and is punish- 
able by lose of freedom extending from five yeare to fifteen years. 

(2) The punishment is loss of freedom ranging from ten years to fifteen years 
or “or life, or death, if the treason is camitted 

a) causing severe disadvantare, 

b) through the use of government service or official assignment, 

c) in time of war. 

(2) The person committing preparation aimed at treason is punishable for 
felony by loss of freedom ranging fram one year to five years, in time of var 


*rom two years to eight years. 
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Preach of “aith 


Pararraph 145. The Pungerian citizen who by abusing his goverment service or 
official asrignment establishes or maintains contact vith a foreign govern ent 
or foreign orranization ani by this enmiangers the Pungarian Peoyile's Pepublic's 
indeventence, regional integrity, political, economic, defense or other sini- 
larly imvortant interest, commits a felony and is punishable by lose of 
freedm ranging from tvo years to eight years, in time of war from five years 


to “ifteen years. 
Acesisting the "neny 


Pararrach 144, (1) The person who in tine of ver enters into contact with the 
enery for the purpose of weakening the Mungarian People's Republic's military 
strenrth, extends aid to them or causes disadvantage to [our] own or [our] 
allied armed forces, commits « felony and is sunishable by loss of freedom 
ranging from ten years to *ifteen years or for life, or by death. 

(2) The person committing creparation aimed at assisting the enemy is punish- 
able for felony by loer of freecom ranging from two years to eight years. 


E evionage 


Pararraph 147. (1) The person who obtains, collects and provides data usable 
to the Yungarian People's “epublic's disadvantage for the purpose of bringing 
it to the attention of a foreign fgoverrment or foreign organization, camite 
a felony and is punishable by lose of freedam ranging from five years to 


ei teen ears. 
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(2) The penalty is lose of freedom ranging from ten ears to fifteen years 

or for life, or death, if the espionage was camitted 

a) concerning a national secret, 

b) as member of a spy organization, 

c) in time of war, 

(3) The person who velunteers or agrees to perform espionage, commits a 
felony and is punishable by loss of freedom ranging from two years to eight 
years, in case of other preparatory activity from one year to five years, in 
time of war from two years to eight years. 

(4) A person cannot be punished for volunteering or agreeing to perform 
espionage, who -- before other spying activity would have developed — reports 
his volunteering or agreement to the authorities immediately, and if it took 
place abroad, immediately upon his arrival in Hungary and fully discloses his 


connections with the fore’gn or7anization,. 


Agitation 


Pararraph 14%, (1) The person who, in order to incite hatred in others against 
a) the Hungarian nation or some nationality, 

b) the "ungarian People's Pepublic's constitutional order, 

c) the “ungarian People's Republic's other international contacts aimed at 
alliance, friendship or cooperation, 

d) some people [nation], denomination or race, and further, against some 
groupe or individuals -- because of their socialist convictions --, cammits 


an act suitable for arousing such, is punishable for felony by loss of freodom 
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ranging fro one year to five years. 

(2) The penalty is loss of freedom ranging from two years to eight years if 

a) the apitation is committed before the general mublic or as a member of a 
RTOUD, 

b) the agitation leads to the disturbance of the Hungarian People's Republic's 
international relationships in cases of section (1) points c) and 4), 

(3) The person who commits preparation aimed at agitation as defined in section 
(2) point a) is punishable for misdemeanor by loss of freedom ranging up to two 


years, in time of war for felony ranging from one year to five years. 


Pararraph 149, The person who commits vhysical violence against another for his 
activity verformed in the interest of socialia, commits a felony and is punish- 
able by loss of freedom ranging from one year to five years. 


Failure to Peport [something to the authorities) 


Paragraph 150, (1) The person who obtains reliable information about prepara- 
tion to commit conspiracy, rebellion, damage, destruction, assault, treason, 
breach of faith, assisting the enemy or espionage, or that a yet undiscovered 
such offense has been committed, and does not report it to the authorities as 
soon as he is able to do so, commits a felony and must be punished by loss of 
freedom ranging up to three years. 

(2) The perpetrator's relation cannot be punished for failure to report a 


committed of*enes. 
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Offenses Against Other Socialist Countries 


Mey 


Paragraph 151, The ofenses defined in this chapter must also be punished if 
committed against another socialist country. 


Supplementary Punishments 


Pararraph 152, In the case of offenses defined in this chapter, confiscation 
o* property and banishment may also be used as supplementary punishments, 


Chanter XI 

Crimes Against Yuranity 
itle I 

Crimes Against Peace 
Incitement for Var 


Pararraph 153, (1) The person who incites for war or otherwise conducts war 
propaganda, commits a felony and is to be punished by loss of freedam ranging 
from two years to eight years. 

(2) The penalty is loss of freedom ranging from five years to fifteen years 
if the offense is committed before the general public, 

(3) The person who commits preparation aimed at inciting for war is to be 
punished for felony by loss of freedam up to three years. 
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Crime Against the Peoples’ Yreedam 


Paragraph 154. The Fungarian citizen who voluntarily enlists in an armed 
body [formed] to oppress the people, commits a felony ard is to be punished 


by loss of *reedom ranging from one year to five years. 
Genocide 


Pararraph 155, (1) The person who for the purpose of complete or partial 
eradication of some national, nationality, race or religious group 

a) kills a member of the group, 

b) forces the group to come under living conditions which threaten it or indi- 
vidual members of it with destruction, 

c) takes measures the purpose of which is to obstruct births within the group, 
d) carries the children belonging to the group off to another group, 

commits a felony and is to be punished by loss of freedom ranging fram ten 
years to fi*teen years or “or life, or by death. 

(2) The verson who commits preparation aimed at genocide is to be punished for 


felony by loss of freedom ranging from two yeare to eight years, 
Crime Against “National, Yationality, Racial or Religious Group 


Pararraph 154, The person who causes severe bodily or mental harm to a member 
of a national, nationality, racial or religious group for belonging to the 
group commits a felony and is to be punished by loss of freedom ranging from 


two years to eight years. 
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Racial “iscrimination 


Pararravh 157, The person who camits an act prohibited by international law 
in order that sane ratial group may obtain or retain rule over another racial 
group or to systematically oppress the other racial group, unless a more 
severe crime takes place, is to be punished for felony by loss of freedom 


ranging from one year to five years. 
Title II 

Var Crimes 

Viol«nce Against Civilian Pomlation 


Paragraph °58, (1) The person who uses violence against a civilian person or 
a prirconer of var in an area of military operation or occupation, exhibits 
inhuman treatment or seriously abuses his authority in some other manner, 
unless a more severe crime takes place, commits a felony and is to be punished 
by loess of freedom ranging from five years to ten years. 

(2) The penalty is loss of freedom ranging fram ten years to fifteen years or 
for life, or death, if the felony defined in section (1) causes death. 

(3) In the anplication of thie Pararraph, inhuman treatment is specifical y 
a) settlement of the civilian pomlation of the occupying forces on the occu- 
pied area or resettlement of the occupied area's population, 

b) depriving the civilian population and the prisoners of war of their rights 
to be judged by regular and impartial procedures, 
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c) unjustified delays in transporting the prisoners of war or civilian per- 


sonnel [to their] home[landg]. 
Var Plundering 


Paragraph 159, (1) The person who on military operation or occupied area 
plunders the civilian properties or causes severe damage to the population 
forced providing of services or in some other manner, unless a more severe 
of*ense takes place, commits a felony and is to be punished by loss of freedom 
ranging from two years to eight years. 

(2) The penalty is loss of freedom ranging from five years to fi*teen years 


i* the offense is committed armed or in a group. 
Criminal Varfare 


Paracraph 140, The military commander who by violating the international legal 
rules of warfare 

a) conducts a military operation which causes severe damage in the civilian 
ponulation's life, health or possessions, in internationally protected cultural 
ororerty, in establish ents containing dangerous forces, 

b) launches offensive against unvrotected locality or weapon-free zone, 

commits a felony and is to be punished by loss of freedat ranging from ten 


years to fifteen years or for life, or by death, 
Plundering on the Battlefield 


Paragraph 161. The person who loots the dead, wounded or sick of the battlefield 
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commits a felony and is to be punished by loss of freedom ranging fran two 


years to eight years. 
Violation of Truce 


Paracraph 142, (1) The verson who violates the conditions of truce commits a 
felony and is to be punished by loss of freedom ranging from one year to five 
years. 

(2) The penalty is loss of freedom ranging from five years to ten years if 
violation of the truce leads to particularly severe consequences, 


Yiolence Against a Battlefield Envoy 


Paragraph 143, (1) The person who assaults, unlawfully detains the enemy's 
battlefield envoy or his escort or uses other violence arainst him, unless a 
more severe crime takes place, commite a felony and is to be punished by loss 
of freedom ur to three years. 

(>) The person who kills the enemy's battlefield envoy or his escort, is to 
be punished by loss of “reedom ranging from ten years to fifteen years or for 


life, or by death. 
Abuse of the Ped Cross 


Pararraph 144, The person who in time of war abuses the sign of the red cross 
(red crescent, red lion and sun) or other sign or signal serving a similar 


mirpose and recognized internationally, or commits an act of violence against 
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against a person or object under the protection of these, is to be punished 


for felony by loss of freedom ranging from one year to five years, 
Other Var Crimes 


Paracraph 145. Separate legal statute (regulation No 81/1945. (II. 5) 
(5 Tebruary] ¥2, elevated to the force of law by law Yo VII of the year 1945, 
modified and supplemented by statute No 1440/1945 (V. 1)MB) regulates the 


other war crimes, 

Chanter XII. 

Crimes Against the Perron 

Title = 

Crimes Against Life, Bodily Integrity and Fealth 
Taking of a "uman Life 


Paracraph 144, (1) The person who kills someone else commits a felony and is 
to be punished by loss of freedom ranging from five years to fifteen years. 
(2) The penalty is loss of freedom ranging from ten years to fifteen years or 
for life, or death, if the taking of a human life is cannitted 

a) by advance planning, 

b) by desire for material gain or 

c) for other base reason or purpose, 

d) with special cruelty, 


e) arpnainst an official person during or because of his official actions, 
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f) on more [than one] persons, 

g) endangering the lives of many people, 

h) as a special repeat offender. 

(3) The person who commits preparation aimed at the taking of a human life, 

is to be punished for felony by loss of freedom ranging up to three years. 

(4) The person who commits the taking of a huran life out of carelessness is 
to be punished for misdemeanor by loss of ‘reedam ranging up to five years. 
(5) "rom the viewpoint of being a special repeat offender, offenses of similar 
character are the assault (Paragraph 143 sec. (2)) and manslaughter committed 


in the state of severe excitement. 
“anslaughter Committed in the State of Severe Excitement 


Parapraph 167, The person who kills someone else while [the perpetrator is] 
in a state of severe excitement resulting from an appreciable cuuse, cormits 
a felony and is to be punished by loss of freedom ranging from two years to 


eight yearr. 
Collaboration in Suicide 


Paragraph 16%, The person who induces someone to commit suicide or provides 
assistance in comritting it, if the suicide is attempted or cammitted, cannits 


a felony and is to be aunished by lose of freedam ranging up to five years. 
Abortion 


Pararraph 169, (1) The verson who aborts some else's embryo commits a felony 
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and is to be punished by loss of freedom ranging up to three years. 

(2) The venalty is lose of freedom ranging to five years if the abortion is 
cornitted 

a) ac a business, 

b) without the voran's agreement, 

c) causing severe bodily harm or danger to life. 

(2) The penalty is loss of freedom ranging from two years to eight years if 
the abortion causes death. 

(4) The wonan who aborts her [own] ambryo (performs intentional act] or has 
it aborted, commits a misdemeanor and is to be punished by loss of freeidan 
ranging to one year, corrective-educational labor or monetary fine puniaiment, 


Rotily Harm 


Paracraph 170, (1) The person who violates sameone else's bodily integrity or 
health, if the infury or illness heals within eight days, commits the misde- 
meanor of casing light bodily harm and is to be punished by loss of freedom 
ranging to one year, corrective-educational labor or ~onetary fine punishment. 
(2) T* the injury or illness caused by bodily violence heals beyond eight 
days, the perpetrator commits the felony of causing severe bodily harm and is 
to be punished by lose of freedom ranging to three years, 

(3) If the bodily harm is committed ot of base motivation or for such purpose, 
the penalty for felony is loss of freedom ranging to three years in the case 
of causing light bodily harm, to five years in the case of causing severe 
bodily harm. 
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(4) The pervetrator commits a felony and is to be punished by loss of freed 
ranging to five years if the bodily harm causes lasting deficiency cor severe 
deterioration of health or if he cawtits severe bodily harm vith special 
cruelty. 

(5) The penalty is loss of freedom ranging from two years to eight years if 
the bodily harm causer danger to life, or [causes] death. 

(4) The person who commits the offense of inflicting severe bodily harm by 
carelessness, is to be punished for misdemeancr by loss of freedom ranging to 
one year, by corrective-educational labor or by monetary fine punishment, by 
loss of freedom ranging to three years in a case defined by section (4), to 
“ive years in the case of cawising infury endangering life, 

(7) Perpetrator of a m' siemeanor defined in section (1) can be punished only 


upon a complaint. 
Endangerment Cam itted “ithin the Sphere of the Job 


Pararraph 171, (1) The person who, by violating the rules of his occupation, 
emposes the life, bodily integrity or health of another or of others to direct 
danger, or causes bodily harm, commite a misdemeanor and is to be punished by 
lose of freedom ranging to one year, corrective-etucational labor or monetary 
fine munishment. 

(2) The penalty is 

a) lose of freedom ranging to three years if the offense causer lasting defi- 


ciency, severe deterioration of health or maer accident, 
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b) loss of freedom ranging to Sive years if the offense causes death, 

c) loss of freedom ranging from two years to eight years if the offense 
causes the deathe of more than two people, or causes « fatal mass accident. 
(3) Te the pervetrator causes the direct danger intentionally, he camits « 
felony and is to be punished by loss of freedom ranging to three years in the 
case of section (1), and to five years, from two years to sight years or from 
five years to ten years respectively in the cases of section (2), according 
to the differentiatione made there. 

(4) As aprlied in this Pararraph, the rules concerning the use and handling 


o* *trearme are also rules of cecupation. 
Tailure to Pxtend Aid 


Pararraph 172, “he person who does not rrovide the aid expectible of him to 

an infured or to mich person vhose life or bodily integrity is in direct 
daneer, commits a misdemeanor and is to be punished by loss of ‘reedom ranging 
to tvo yrare. 

'2) “he penalty is lear of freedom ranging to three years for felony if the 
infured dies, and if oroviding the afd could have saved hie life, 

(3) The penalty for felony is loser of freedom ranging to three years, in case 
of section (2) to five years, if the dangerous situation i« caused by the per- 
petrator, or if he is othervise aleo obligated to render arsistance, 

(4) The last turn (sic) of section (7) is not applicable against the person 


who is required to render arsistance on the basis of the traffic rules. 
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Pailure to Provide Cere 


Pare-raph 177, The verson who does not ful"ill hie obligation to provide care 
to a person who cannot take care of himeelf due to his condition or advanced 
age anid by thie endangers the life, bodily integrity or health of the one 
reviiring care, commite a felomy and is to be pmished by lows of freeda 


ranring to three years. 

Title IT 

Crimes Againct "reedom and Human “gnity 
Canpul sion 


Pararraph 174. The person who canpells another by force or threat to do, not 
do or endure something, and by thie causes «a significant injury to his inte- 
rects, inagzuch ar no other offense takes place, camits a felony ani is to 


be ouniehed by loes of *reedam ranging to three years. 
Violation of Perronal *reetonm 


Paragrach 175, (1) The nerson who deprives someone eleo of hie personal 
freedom camtite rietemeanor and is to be cunished by loss of freeda ranging 
to one year, corrective-educational iabor or monetary fine punishment. 

(2) The venalty for felony ‘© lose of *reedam ranging to three years if the 
offense is committed 

a) for base motivation or purpose, 


b) by imitating official procedure, 
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c) by tormenting the injured pa ty, 


4) causing significant damage to interests. 
Violation of the Privacy of Sameone'r Fame 


Pararraph 174, (1) The person who enters or remains in another's residence, 
other premises or an enclosed location belonging to these using force, threat 
or imitation of official procedure, caw its a sisdemeancr and is to be 
punished by loss of “reedom ranging to one year, corrective-educational labor 
or monetary fine penalty. 

(2) "he cerson vho enters or remains in another's residence, other premises 
or enclosed area belonging to these in spite of the wishes of, or by 
misleading the one residing there or in charre of sme 

a) at night, 

b) armed, 

c) while armed, 

4)in a group, 

is to be punished according to section (1), 

(3) “he person fe aleo to be punished --cording to section (1) who prevents 
another in the manners defined in sections (1) and (2) from entering his 
residence, other previses or enclosed areas belonging to these. 

(4) The penalty ir loser of freedom ranging to three years for felony if the 


act defined in section (1) is committed in the manner written in section (2). 
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Violation of Private Secret 


Pararrarh ‘77, (1) The person who discloses without sound reason a private 
secret which came to his knowledge threugh his profession or public authority, 
commits a misdemeanor and is to be punished by monetary fine penalty. 

(2) The penalty is loss of freedom ranging to one year, corrective-etucational 
labor or monetary fine punishment if the offense causes significant injury to 


intereste. 
Zolation of Yail Secret 


Paracravh 17%, (1) The person wlio opens or obtains another's sealed shipment 
containing message for the purpose of learning its conterits, or gives it for 
sich purpose to an unauthorized person, as well as the person who spies a 
messare forwarded by telecom~unice*ion equipment, commits a misdemeanor and 

is to be punished by monetary fine penalty. 

(2) “he penalty is lose of freedom ranging to one year, corrective-educational 
labor or monetary fine punishment if the offense causes severe injury to 


interests, 
Slamier [also *‘belj 


Paracravh *79, (1) The verson who states or spreads facts about someone before 
another [which facts are) suitable to damage reputation, or uses an expression 
directly referring to such fact, cammits a misdemeanor and is to be punished 

by loss of freedom ranging to one year, corrective-educational labor or mone- 


tary fine punishment. 
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(2) The penalty is loss of freedom ranging to two years if the slander is 
comm i t.ted 

a) “or bare motivation or purpose, 

b) before the general public, 


c) causing significant injury to interests. 


Injury to Honor Defamation 


Paracraph 130, (1) The person who, besides the case of Paragraph 179, uses an 
expression suitable to damage the honor, or commits another such act against 
another 

a) in connection with performance of the damaged party's job, fulfillment of 
his public assignment or activity in the public interert, 

b) before the general public, 

is to be punished for mir demeanor by loss of freedom ranging to one year, 
corrective-educational l. bor or monetary fine punishment. 

(2) The person who comits injury of honor by assault and battery is to be 


punished according to section (1). 
“erecration 


Pararraph 181, The person who disgraces the dead or his memory in a manner 
defined in Paragraphs 179 or 190, commits a misdemeanor and is to be punished 


by the penalty defined there. 
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Proof of “acts 


Parapravh 122, (1) The perpetrator cannot be punished for offenses defined in 
Para”raphs 17° through 191 if the fact suitable for injuring one's honor is 
oroven to be true, 

(2) Proving the facts is called for if statement or spreading the fact or use 
of the expresrcion referring directly to it is justified by the mwblic's or 


anyone's fustified interert. 
Complaint and Desire 


Pararraph 1%3, (1) Pervetrators of offenses defined in Paracraphs 176 through 
181 are to be punished upon complaint. 

(2) Tn cace of Paragravh 181 the complaint may be made by by the deceased's 
relation and hei, 

(3) Slander or injury of honor committed to the injury of a person enjoying 
diplomatic and other personal immunity based on international law is to be 


punished upon the infured's desire stated through diplomatic channels, 
Chanter XIIT. 

Traffic Offenses 

O*fense Against Traffic Safety 


Paracranh 1%4, (1) The person who endangers the safety of railroad, air, 


waterway or public highway traffic by damaging a traffic roadway, vehicle, 
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operating equipment or apparatus belonging to these, by creating obstacle, 
removing or changing a traffic signal, by application of a misleading signal, 
through the use of violence or threat against the driver of a vehicle in 
traffic or in other similar manner, commits a felony and is to be punished by 
loss of freedom ranging to three years. 

(2) The penalty is 

a) loss of freedom ranging to five years if the offense causes severe bodily 
harm, 

b) loss of freedom ranging from two years to eight years if the offense causes 
lasting deficiency, severe deterioration of health or mass accident, 

c) loss of freedom ranging from five years to ten years if the offense 
causes death, 

d)loss of freedom ranging from five years to fifteen years if the offense 
causes fatal mass accident. 

(3) The person who cormits the offense defined in section (1) out of care- 
lessness is to be vunished for misdemeanor by loss of freedom ranging to one 
year, corrective-educational labor or monetary fine punishment, in cases 
defined in section two, according to the differentiations made there, by 
loss of freedom ranging, resvectively, to two years, to three years, to five 
years and from tvo years to eight years. 

(4) The punishment may be mitigated without limit — in a case warranting 
enecial consiveration may be omitted —- against the person who voluntarily 


terminates the canger before any damaging consequence would derive from it. 
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Pndagerment of Pailroed, Aer‘al or Waterway Traffic 


Paragranh 185, (1) "he vereon who endangers the life or bodily integrity 
of another or of others by violating the rules of railroad, asrial or weterway 
trans~ortation commits a felony and is to be *mished by lors of ‘reedom 
ranging to three years. 

(2) The venalty is 

a) lors of freedom ronging to five years if the offense causes severe 
botily arn, 

b) loss of *reedom rang'ng from two years to eight years if the o*fense 
causes lacting 7eficiency, severe deterioration of health or mass accident, 
ec} loss of freedom ranging from five years to ten years if the offense 
causes death, 

@) lors of freedom ranging from five ~ears to fifteen years if the offense 
causes a fatal mass acci“ent. 

(3) The nerson who commits the offense defined in section (1) out of 
carelersness is to be runished for miedemeanor by loss o* freedom ranging 
to one year, corrective-educational labor or monetary fine minishment, in 
cases defined in section (2), according to the differentiations mace there 
is to be munished by loss of freedom ranging to two years, three years, 
five years, or from two years to eight years respectively. 

(4) The mintechment may be mitigated without limit-- in a case warranting 
a-ecial considerstion ~ay be omitted-- against the verson who voluntarily 


terminates the @anger before any damaging consequence would “erive from it, 
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Fn°-angerment on Public "oads 


Pararranh 1%, (1) The rerron who subfecte the life or bodily integrity 

of another or of others to (direct danger by violating the rules of traffic 
of mblic roads commits a felony an? is to be punished by loss of “reedom 
ranring to three years. 

(2) The venalty ir 

an’ loses o* freedom ranging to five years if the offense causes severe 

botily harm, 

b) levs of freetom ranging from two years to eight years if the offense 
eances Lasting deficiency, severe “eterioration of health or a mars accident, 
ec) loss of “reedom ranging from five y ars to ten years if the offense causes 
Aeath, 

a) loss of freedom ranging from five years to fifteen years if the offenre 


causes the ceaths of more than two neople or a ‘atal mass accident, 
Causing Acc*dent on Public Ponds 


Paragranh 127. (1) "he verson who causes severe bodily horm to another or 

to others by carelessness through violating the rules of traffic on mblic 
rords commits a misdemeanor end is to be scunished by lose of freedom ranging 
to one year, corrective-educational labor or monetary ‘ine punishment. 

(2) The penalty is 


n) lors of freedom rang'ng +o three years if the offense causes lasting 
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"eficiency, severe ceterioration of health or mass accident, 
b) loss of freedom ranging to five years if the offense c7uses death, 
c) lose of freedom renring fron two years to five years if the offense 


causes the ceaths of more than two people, or a fatal mass accident. 
“rivine a Vehicle while Intoxicated 


Paragraph 1%2,{1) “he rerson who drives a rail- or aerial vehicle or a 
motor-driven waterway vehicle or floating work machine or a motor-driven 
vehicle on mibiic roads in a condition influenced by alcoholic beverage 
cormits a misdemeanor an’ is to be punished by loss of freedom ranging 
to ~ne year, corrective-educational labor or monetary “ine punishment. 
(2) The penalty for felony Is 

a) loss of freedom ronging to three years 1° the offense causes severe 
bodily harn, 

b) loss of freedom ranging to five years if the offense causes lasting 
jefiency, severe deterioration of health or mass accident, 

c) lose of “reedon ranging from two yearr to five years if the offense 
causes death, 

4d) loss of freedor ranging from five years to ten years if the offense 
causes the ‘eaths of more than two neonle or a fatal mars accident. 

(3) The person who causes a consequence defined in section (2) by driving 
a non-motor-‘riven waterway vehicle or floating work machine or non-»otor- 
‘=f{ven vehicle on mublic roa’s in a contitioa imfluenced by alcoholic 


beverare ic to be ounishe’ accortine to the ferentiation made therein. 
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Prohibited Trancfer o* “Control of a Vehicle 


Paragranth 129 (1) The person who transfers control over « rail- or aerial 
vehicle es well as motor-driven weterway vehicle or floating work machine 

or motor-‘riven vehicle on mblic roads to a verson in a contition influenced 
by alcoholic beverage or unsuitable for driving for another reason cormits a 
misdemeanor an’ is to be rmunished by loss of freedom ranging to one year, 
corrertive-educational labor or monetary fine punishment. 

(2) The munishment ‘or felony is 

a) lors of freedom ranging to three years if the offense cases lasting 
Aeficiency, severe deterioration of health or mass accident, 

b) loss of freedom ranging to five years if the offence causes death, 

c) ‘oss of freedom ranging from two years to eight yearr if the offense 


caures the deaths of more than two people or a fatal mass accident, 
Abantorment ‘1 Trouble 


Paraepreph 190, If the “river o” a vehicle involved in a traffic accident 
does not ctor at that location, or leaves that location before ascertaining 
whether anyone was infured or needs aid “or danger ‘irectly threatening his 
‘4fe or bodily tntegrity, unlerr a more severe offence is committed, commits 
a mirctemeanor an? ic to be ounished by lorr of freedom ranging to one yenr, 


correctiveeeducational lator or monetary “ine vounishment. 
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Tnternretive Orders 


Pararram 191, (1) The regulations established for offenses committed on 
mblic roads mist be apnlied aleo when violation of the regulations referring 
to driving a mblic road vehicle causes injury or death [at a location) other 
than on the mblic roa’s. 

(2) As apnlie? in Paragraphs 1%5 through 187 the regulations concerning 


nedestriane and nrassengers are not considered traffic regulations. 


Charter XIV, 


Crimes Againct the Marriage, Family, Youth, and Sexual Morals 


Title I. 


Crimes Againet the Marriage, “amily, and Youth 


Pigamy 


Paragraph 192, The person who enters into another marringe during the 
validity o® his marriage, or who enters into a marriage with a person 
rectricted by a valid marriare commits a felony and is to be punished by 


loss of freedom ranging to three years. 


Changing ‘he Pamily'r “*.tus 


Parapranh 193, (1) The verson who changes the family stetus of another, thus 
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particularly {ar he] exchanges a child, or mmuggler [e child) into another 
family, commits a misdemeancr and is to be munished by loser of freedam ranging 
to ome year, corrective-educational labor or monetary fine cunishment. 

(2) The penalty for felony is lores of freedom ranging to three years if the 
offense is committe’ by an employee of a hospital or an educational institution 
furing the verformance of his job, 

(3) If the person designated ip section (2) commits the offense out of care- 
lereness, he is to be ~unished for a misdemeanor by lose of freedom ranging 

to one year, corrective-educational labor or monetary fine cunishment. 


Alterii: the Placement of Minors 


Pararpranh 194. “he nerson who taker a minor placed on the basis of executive 
aathority's decision avay from the verson with wham the authority nlaced that 
miror, without that person's agreemont, for the purpose of lasting alteration 
of said placement, commits a misdemeanor .#« is to be punished ty loss of 
freedom ranging to one year, corrective-educational labor or monetary fine 


mmiehment. 


Pnéangerment of a Minor 


Pararrath 195, (1) “he person obligated to rear, supervise or care for a minor, 
who severely violates his obligation “erived from thie task an? by this endan- 
pore the minor's bodily, intellectual or moral development camite a felony 


an’ ic to be punishe’ by lores of freedom ranging to three years. 
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‘2) nless a more severe offense takes rlace, the person of adult age who 
inducer a minor to ecmmit an offense or to conéuct a corrurt way of life, 


or endeavors to induce »im so, is to be punished accoring to section (1). 
Failure to Surport 


Perapranh 194, (1) The verson who tue to his own fault does not fulfill his 
suprort obligation based on statute and prescribed in an executive ttarty"s 
decision, commits a misdemeancr an? is to be punished by loss of freedom 
ranging to one year, corrective-educational labor or monetary fine psunishment. 
‘?) & verson obligated by a court by a final decision to suprort a child with- 
out the establishment of paternity and who due to his own fault does not 
Mlfill thie oblication is to be punished according to section (1). 

(3) The penalty is loss of freedom ranging to three years for felony if the 
failure to support exposes the one entitled to it to severe crivation. 

(4) The perpetrator cannot be mmished on the basie of sections (1) and (2), 
an? in case of section (3) his ounishment can me mitigated without limit if 
he “ulfills hie obligation before imrosition of a preliminary sentence. 


Title TI. 
Crimes Against Sexual Morals 


Forced Intercourse 


Paracravh 197, (1) The verson who ‘forces a woman to perform intercourse outsi‘e 
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of the community of marriare by means of force or “irect threats aimed at 
life or againrt bodily interrity, or who uses the voman's con‘ition of being 
unable to defend herrelf or to exoress her desires and thus performs inter- 
course, cormite a felony an’ is to be punished b loss of freedom ranging 
from two years to eight years. 

(2) The runishment is loses of freedom ranging from five years to ten years if 
a) the ‘nfured marty {s unter the perpetrator's rearing, sovervision, care 
or mediec~1 treatment, 

b) on the eame occasion several persons perform intercourse with the infured 
rarty, knowing o° the actions of each other. 

(3) °* the perretrator and the ‘njured party enter into marriage before the 
court ieruee a crelirinary sentence, the cunishment may be mitigated without 


‘dmit in the cares of section (1) an? noint a) o” section (2). 
Violation Against Moterty 


Parapraph 19%, (1) The perron who forces another to perform sexual perversion 
or to endure the sane outsice of the commmnity of marriare by means of force 
or *irect thrests aimed at life or against bodily interrity, or who uses 
another's con*ition of beine unable to defend hersel* [himself] or to exnress 
her [hie) “esires, commits a felony and irc to be oinished by loss of freedom 
ranring from one year to “ive years. 

(2) The nenalty is lors of ‘reei-m ranging from two years to eight years if 
the infure’ rmearty ts -n’ter the perpetrator's rearing, suvervision, care or 


mefical treatment. 











(3) If the verpetrator ant the infured verty enter into marriage be‘ore the 
corrt iesoes «a prelizinary sentence, the punishment may be mitigated without 


limit. 
fexnal Perversion Against ‘ature 


Paragraph 1°99, That ncereon of eighteen years of age or ol¢er vho verforns 
sexia’ perversion with a person younger than thie (i.e., eighteen years of 
are] an? is of the same genier, commits a felony an? this will be punished by 


loss of freedor ranging to three years. 
“eneturel Sexual Perversion "sing Force 


Pararpraph 20, (1) The vers n vho forces a person of the same gender to 
per*orm sexial verversion or to en*ure the sane by using force or *irect 
*hreate aime’? againet life or bodily integrity, or uses the other's con‘ition 
of being unable ‘to defend herself Lhinself) or to excreses her (hie) desires 
arri thus cer“orms sexual verversion, commite a felony and is to be punished 
by loss of *rvedom ranging from one year to five years. 

(2) “he penalty {« loss of freedom ranginy from two yerrs to eight years 

if the ‘nfured party is under the perpetrator's rearing, supervision, care 


or me“tcal treatment. 
Corrurt.ion 


“araprach 201, (1) Se verson who performe sexual intercourse vith a person 








of lers than ‘orrteen years of age, ss well as that person of eirhteen years 
of age or ol@er who performs sexual perversion with a person of less than 
fourteen years of are, commits a felomr and is to be cunishe? br loss of 
*reedon rang’. “rom one vear to five years. 

(>?) “hat vere cn of eighteen years of are or older who tries to induce a person 
of lere then fourteen yerrs of are to perform sexual rerversity vith his (vith 
her] commits @ “elonmy an’ is to be omished by loss of ‘reed ranging to 
*hree veare. 

(7) “he nenalty ic lore o° *reedon ranging fram two years to eight years, or 
"rom one year <«o “lve yearr rervectively i* the ‘nfured vcarty of the offense 
Aefined in section (1) am? in rection (2) reepectively is relation of the 
perretrator, or is unter the verpetrator's rearing, supervision, care or 


metical treatment. 


Peracraph 202, (1) The nerron who ‘néuces a person of lerr than fourteen 
years of are to vcer*orm serial tntercourre or sexual ververrion vith ancther, 
commite a “elomy an’ te to be pinished ty loss of freedor ranging from one 
year to “ive years. 

(>) That nereon of eighteen yearr of age or older who en“esavore to induce a 
perron of lore than ‘ourteen veare of are to orrform sexual intercourre or 
ermal ververcity vith another, comitr felony an’ is to be oiniched by loss 


of freetom ranging to three yerrr. 


(2) “he penalty is lowe: of ‘reedem ranging from two yearr to eight years, and 


“rom one year to five yeare respectively if the ‘niured oarty o* the offenre 
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infined in section (1) and in section (2) respectively is relation of the 
pernetrator, or is uncer the pervetrator's rearing, supervision, care or 


mecical treatment. 


Incest 





Paracraph 203, (1) The nerson who performs sexual intercourse or sexual 
perversion with his Cher | direct line relative, commits a felony and is to 

be minished by loss o* freedom ranging from one year to five years. 

(2) The offsoring {varty to, not result of, the offense, Translator,] , if 
he [she] at the time the offense is committed has not completed eighteen years 
of life, cannot be punished, 

(2) “he person who commits sexual intercourse with his (her) sibling, or 
nerforms unnatural sexual perversity, is to be punished for a misdemeanor 


by loss of freedom ranging to two years. 
Lust as Business 


Paracranh 204, The verson who conducts sexual intercourse or sexual pever- 
sity as a business commits a misiemeanor an? is to be minished by loss of 
freedom ranging to one year, corrective-educational lebor or monctaty fine 


minichment. Sanishment may aleo be applied as supplementary pinishnent,. 
Promoting ict as Business 


Pareeranh 295, (1) The netson who makes hisfher] residence available to another 
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for the mirvose of lust as misiness, commits a misdemeanor and is to be 


minishe? br loss of freedom ranging to two years. 
(2) ™ + ~rson who induces another to participate in lust for business, or 
maintains or overates a brothel cormits a felony and is to be mmished by 


loss of freedom ranging to three years, 


Neriving Support 


Pararraph 204, The person who derives his her} Livelihood wholly or in part 
from a person concucting lust for business, commits a felony and is to be 
punished by loss o* freedom ranging to three years. Sanishment may also 


be avplied as sunnlementrry minishment. 
Pander ing 


Pararranh 207, (1) The verson who recruits another for the puirnose of 
raining profit to verform sexual intercourse or sexual vrerversity with 
another, commits a felony en? ic to be punished by loss o* freedom ranging 
to three years, 
(2) The Penalty is loss of freedom ranging from one year to five years if the 
nandering is for business, 
(3) The nenalty is loss of *reedom ranging from two years to eight years if 
the nantering is committed 
a) to the injury of the vervetrator's relation, or of a person under the rearing, 
supervision or care 0° the verpetrator, or of a verson under eighteen years of 


APC, 
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b) hy means of deceit, force or direct threat aimed at life or against bodily 
interrity. 

(4) The person who enters into an agree:.cnt to commit the vandering defined 
in section (2) comtits a felony and is to be punished bv loss of freedom 


ranring to three years. 
‘olation of Nesency 


Pararraph 20%, The person who for the purpose of satisfying sexual desires 
exnoses himself Lherself} to another in a manner violating decency, commits 


a misdemeanor and is to be punished by loss of freedom ranging to one year. 


Complaint (Private Complaint] 


Paracranh 299, “h of*enses 4efined in Paragraph 197 section (1), Paragranvh 
19% section (1), as well as Paragravh 201 sections (1) and (2) can be 
nunished only upon complaint, excent if in connection with them an offense 


ic also cormitted minishable without complaint. 
interpretive Order 


Paragraph 210, As epplied in Paragravhs 197, 19%, and 200, a verson of not yet 


twelve years of are mict be considered to be unable to defend himself, 
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Charter “’, 


Crimes Against the Government, Administration of Justice and the Purity of 


Public Life 
Title f, 
Crime Against the Order o* Flections 


Parapravh 211, The verson who, during the election of representatives of 
the national assembly, and of members of councils 

a) votes without being eligible, 

b) hinders an elirible verson in voting, 

c) violates the secrecy 0” voting, 

4) falsifies the result o* voting, 

commits a felony and is to be punished by loss of freedom ranging to three 


years, 

Title TT. 

Crimes Arainst [Public] Order 

Abuse of the Right of Association 


Pararpravh 212, The nerson who varticipates in organizing or leading an 
association or organization the oubliec listing of wh'ch has not been resuested 


or has been refused, or one which was caused to disband, commits a misdemeanor 
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an? is to be punis d by loss of freedom ranging to one year, corrective- 


educational labor or monetary fine punishment. 
Rreach o* the Press Law 


Pararraph 213, The person who 

a’ produces or 7iseminates without vermit a press product for the production 
or disemination of which permit is necessary, 

b) @iseminates a pres- product which has been ordered to be impounded or 
confiscated, cormits a misdemeanor and is to be punished by monetary fine 


minishment, 
Tllegal Stay in the Country 


Pararranh 214, The exnelled foreigner who remains on the territory of the 
"‘ungarian People's Pemiblic, cormmitrs a misdemeanor and is to be runished by 


loss of freedom ranging to one year. 
Yamaring a Ceodesic Marker 


Paracranh 215, “he person who annihilates, damages or relocates a reodesic 


marker, commits a misdemeanor and is to be punished by monetary fine punishment, 
Annihilation of a “istoric Momment 


Paragraph 214, The nerseon who annihilates a historical momment in his 
nossescion, commits a misdemeanor and is to be punished by loss of freedom 


raneing to one ye°°, corrective-educational labor or monetary fine punishment, 




















Prohibited Border Crossing 
Fvasion of the Rules o* Travel Abroad and “tay Abroad 


Paragrann 217. (1) The nerson who 

a) crosses the “ungarian People's Pemblic national border without permission 
or in a manner not ~ermitted, 

bd) remains abroad permanently by evading the rules of travel abroad and 
staying abread, ani hy *his significantly injures the interests of the 
“ungarian Peovle's Pemiblic, commits a felony and is to be runished by loss 
of *reedom ranging to three years. 

(2) The person who commits the offense defined in point b) of section (1) 

by abusing his service “or official mission, is to be vunished by loss o* 
freedom ranring to five years. 

(2) The nenalty is loss o* freedom ranging from one year tc five years i* 

the offence defined in point a) of section (1) is committed 

a) armed, 

b) in a erovn. 

(4) The penalty is loss of freedom ranging from five years to ten years if 
the offense defined in point a) of section (1) is committed by illegally 
takine abroad an serial vehicle, 

(5) The person who commits preparation directed at forbidden border crossing 
or evading the rules of travel abroad and staying abroad, is to be punished 
for misdemeanor by loss o* freedom ranging to two years, in the case of section 


(4) for felony by loss o* freedom ranging from one year to “ive years, 
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‘é) The nernetrator of the offense defined in section (1) is to be punished 

ty Loss of freedom ranging to one year, corrective-educational labor or 
monetery fine minishment, if the act's severity is lesser -- with respective 
to its motivation, purpose, and other circumstances of the occasion. 

(7) Confiscation of proverty and banishment may also be applied against the 
nerpetrator of an offense defined in sections (1) throuch (5), as supplementary 


vrinichment, 
Smipeling of Peovle 


Paracraph 21% ‘1) The nerson who provides assistance to forbidden border 
erossing for the ~irnose of obtaining financial gain or as a member of an 
orranization promoting such acts, or upon assignment, or volunteers for or 
untertaker such, comm'ts a felony and is to be punished by loss of freedom 
rancing from two years to eight years. 

(2) The penalty is loss o* freedom ranging from five years to ten years if 
the emurcling of people is committed as a business, 

(3) Confiscation of proverty ami banishment may also be applied as supplemen- 


tary vinichment acainst the nernetrator o* smggling people, 
Tailure to Make a Revort [to the authorities] 


Peracraph 219, (1) The percon who obtains reliable information that 
a) commission of an of “ence defined in Paragraph 217 sections (2) through (4), 


an? in Paragraph 21%, is being orenared, 
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hb) a soldier is nrevaring to escane abroad (Paragrarh 343 section (3)), 

c) an offense designated in the above points has been committed but has not 

yet been discovered, an? does not make a report abont this to the authorities 

ar soon as he is able to do so, cormits a misdemeanor and is to be minished 

by lorr of freedom ranging to one year, corrective-educational labor or monetary 
fine munishment. 

(2) The perpetrator's relation cannot be runished for failure to make such 


report, 
Namagineg of Border Signs 


Pararravh 220, “he verson who annihilates, damages, or relocctes a cign 
servine to mark the national border, commits a misdemesnor ani is to be 
minished by loss of freedom ranging to one year, corrective-educational labor 


or monetary “ine vinishment, 

Title TIT, 

Ytolation of State Secret and Service Secret 
Violation of “tate Secret 


Paracrath 221, (1) "he rerson who 
n’ illerally obtains a state secret, 
b) fllepally ures a state secret which came to h * knowledre or into his 


nossession, maker it available to an vnauthorized person or maker it 
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(1) The person who commits preparation directed at the state recret ar deine 
ir rection (2), le to be pintched by loss of freedom ranging to three years, 
an? to five yeare reepectively according to the (4ifferentiation written 


*herein, 


Violation of “ervice Secret 


Pararracth 222, (1° The verson who 
a) illegally obtains the service secret, 
b) illegally user the service secret which came into his knowledge or posses- 


eion, or maker it avallable to an unauthorized person, 
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commits a misdemeanor and is to be ounished by loss of freedom ranging to one 
year, corrective-educational labor or monetary fine punishment, 

(7) The penalty is 

a) loss of freedom ranging from one year to five years, if as a consequence 
of the offenre, the service secret, and 

b) loss of freedom ranging from two years to eight years if as a consequence 
of the offence, the military service secret 


became available to an unauthorized foreign person, 
Cniscion of Yeporting the Violation of State Secret 


Pararraph 223. (1) The person who obtains information deserving credit that 

as) commirsicn of a violation of state secret is in preparation, 

b) a vet undiscovered intentional violation of state secret has been committed, 
and coer not make a report of this -- as eoon as he is able to do so - to the 
authoritier, commits a misdemeanor and is to be vunished by lors of freedom 
ranging to one year, corrective-educational labor or monetery fine punishment. 
(2) The verpetrator's relation cannot be punished on the baris of section (1) 


point b). 
“tate Secret and Service Secret 


Pararranh 224. (1) State secrets are all “ata which if learned by an unauthor- 
ize? vereon revrerentr danger to the security or other important interert of 


the “Yungarian People's Republic, 
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(2\ Legal statutes or data “eclered +c be that by regulation based on lepal 
statute mre ctate secret in all caser, 

(2) Service secrets are al! data concerning national organs, social organize- 
tions or cooreratives, as vell as the operation of these, which if learned 

by ar unauthorized person en’anger the state organ's, social organization's 
or coorerative's smooth operation or the order of state covermment, nationa! 


‘efence, adminictration of justice or economic operation. 


Offenses of the Office 


Abuse of Of fice 


Pararranh 225. The official nercon who violates the obligation of hie office, 
exceeds hic authority or otherwiec abuser hie official position in order tc 
care illera! dicatvantace or to obtain illeval advantare, com its a felony 


and is to be punished by lore of freedom ranging to three years. 


teen )* io“ OF f4 ata) Percre*jre 


Pararraph 22°, The o°fic'al person who bodily asraults another during hie of 
cial rrocers cormits a misdemeanor an? is to be pintched by lors of freedon 


rancine to two vyeare,. 


Forcing of Con*ees'on 


~~ ve! 


Paracraph 22°. “he of*tctal person who ses force, threatrc or other similar 








method for the ourrose o* “orcing to obtain 2 confession or statement camits 


a falony and is to be punished by loss of freedom ranging to five years. 
Tlleral Imprisonment [Palee imprisonment] 


Pararrarh 22%. (1) The official person who during his proceedings illegally 
devrives another o* his rersunal freedom commits a felony and is to be 
ounished by loss of freedom ranging to three years. 

(2) The nenalty is loss of freedom ranging to five years if the illegal 
imorisonment is cormitted 

a’ for base motives or =urposes, 

b) to torment the injured party, 

c) causing severe consequences, 

(2) Pervetrator of the act defined in section (1) cammits a misdemeanor and 
is to be minished by loss of freedom ranging to one year if the imprisonment 


does not exceed twenty*our hours, 
“itle V 

Offenses Against the Official Person 
"Molence Arainst the Oficial Person 


Paracraph 229, (1) The person who obstructs the official person in hie perfor- 
mance of legal procedures by use of violence or threats, forcing him to take 
meamires, or assaults him during or because of his orocedures, commits felony 


an? ic to be vunished by loss of freedom ranging to three years. 
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(2) The renalty ‘s loss of freedom rencing to five years {f the violence 


acea‘nat the official person is conitted in group or while armed. 

(3) The orpanizer or leader of the groiw defined in section (*’ 1s to be 
minished by loss of freeier ranging ‘rom two years to eight vears. 

‘,\ "he nereon who Particitrates in a group aimed at corritting viclence 
against the official rereon cam its mis*ereanor and is to be punished by loss 
°° *reedor ranging to two years, the eroun's organizer end leader ere to be 
runished for felony bv loss of freedom ranging to three years. 

(5) The person who assaults the oficial vcereon because of his verfr-manee ¢ 
hie duties is to be punished on the basie of sections (1) through (4) even if 
the aseanlted pereon is no longer an oficial person at the *ime the offence 
{s cormitted. 

(4) A carticivant of the group cainot be punished on the basie of section (4) 
{* he abandons the er~ir voluntarily or uron being calle on to do so by the 


ait*oritier, 
T4amlence Agpainet a Perecn Performing a Public Task 


Paracraph 2%, The rverson who cormite the acte defined in Pararrarh 22° aca'ne* 
a) an emplovee of the postal servicer or mpiblic trane:crtation enterrrice 
nerforming evecuting [i.e., operative) or security services, 

b) » soldier performing security assienment, 

ec) ctvilfan eiard performing a public asripmrent, 


4) a merber of the lifesaving [ambulance) servicer, 


e) arainest the attorney in court or other procee“ings before the authorities, 
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f) arainet the o>ysician in cares de“ined by statute 


is to be ocunis’ ed according to the reg:latione therein. 
Violence Acainct a Person Assisting the Official Persor 


Paracraph 271, “he nerson who commits an act defined in Pararraph 229 against 
a person coming to the areistence or defense of an official rerson or of a 
perron rerforming public assigment is to be punished according to the rerula- 


tions therein. 
Ineultine the Authorities or an Official Person 


Paracraph 222, (1) The vereon who states or svreais a fact or uses an expres- 
sion referring directly to much facts before another person, which is suitable 
to undermine confidence in the authorities or in the official nerson's opera- 
tion or to damage the o**ictal vnerson's honor, commits a misiemeanor and is 
to be nunished by loss of freedom ranging to one year, corrective-educati onal 
labor or monetary fine cunishment. 

(2) The person who in connection with the overation of the authorities or of 
an offictal pereon uses a. expression suitable to damage the respect of the 
authorities or the honor of the official person, or commits other such acts, 
is to be punished according to section (1). 

(>?) The person who commits the offense defined in sections (1) and (2) before 
the reneral midlic ie to be cunished for misdemeanor by loss of freedom 


ranring to to years. 
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(4) The perpetrator cannot be punished if the stated fact becomes proven to be 
true, Proving the tr:th is in order if the stating or pronagandizing of the 
fact or the use of the exoreesion referring directly to the fact vas justified 
by the right®:l interest of the public or of anyom. 

(5) Penal proceedine for offending the authorities or an official person is 

in order only or: the basis of complairt made by the organ defined in statute. 
Tf the injured party desires that the complaint be issued, this can be refused 


only if carrying it out wonld be contrary to the public interest. 
Title VI 

Offenses Agaizst t:.. Administration of Justice 

False Accusation 


Pararraph 233, (1) The verson who 

a) falsely accuses another before the authorities vith the commission of an 
of*ense, 

b) brings fabricated proof to the knowledge of the authorities against another 
rerardine an ofense, 

commits a felomy and is to be punished by loss of freedom ranging to three 
years. 

(2) The venalty is loss of freedom ranging to five years if penal procedure 
commences on the nasis of the false accusation. 

(2) If the accused is sentenced on the basis of the false accusation, the 
[pervetrator 's] penalty ie loss of freedom ranging from two years to eirht 


Vears. 
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Paracraph 234. The person who falsely accuses another before the authorities 
with the commission of an offense because out of carelessness he does not 
know that hie stating the facts is incorrect or that the proof is false, com- 
mits a misdemeanor and is to be punished by loss of freedom ranging to one 


year, corrective-educational labor or monetary fine punishment. 


Parapraph 235. The person who 

a) falsely accuses another with the breaking of rules before a detective 
authority, prosecutor, court or rule enforcement authority, or with committing 
a disciplinary misdemeanor before a detective authority, rrosecutor, court or 
enforcer of discivlinary authority, 

b) vrovides fabricated vroof against another regarding the breaking of rules 
or disciplinary misdemeanor to an authority designated in voint a) 

commits a misdemeanor and is to be punished by loss of freedom ranging to one 


year, corrective-educational labor or monetary fine penalty. 


Paracranth 234, (1) If a process (basic case) commenced due to false accusation, 
until it is completed penal process for false accusation can be started only 
on the basis of complaint by the authority proceeding in the basic case. With 
the excention of the care of such a complaint, the statute of limitations ‘or 
falee accusation begins to run on the day the basic case is completed. 

(2) Punishment of the rerpetrator of false accusation may be mitigated without 
lirit, in a case deserving special consideration may even be omitted if [the 
pernetrator] discloses the accusation's falsreness to the proceeding authorities 


before completion of the basic case, 
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Yisleadinge the Anthorities 


Pararraph 237, The person who makes a rerort to the authorities to serve as 
basis for a venal vcroceeding about which he knows that it is untrue -- inasmuch 
as the case of Pararcranh 233 does not avply -=- commits a misdemeanor and is to 
be minished by loss of freedom ranging to one year, corrective-educational 


labor or monetary “ire punishment. 
Talse Witnessing 


Paracraph 228, (1) The witness who gives false evidence regarding an essential 
circmstance of a case before the court or other authority, or who conceals 
the truth, commits “alse witnessing. 

(2) The regulations regarding false witnessing must be applied also to the 
person who 

a) as exert witness gives false professional opinion or as expert advisor 
pives false information, 

b) acs interpreter or translator translates falsely, 

c) except for the case of Pararraph 233 section (1) point b) provides a false 
Jomrrent or false means of material proof in a venal or civil case. 

(2) The accused of a penal case cannot be punished on the basis of section 
(2) point c). 

(4) The penalty for false witnessing committed in a renal case is loss of 
freeiom ranrping to five vears for felony. If the false witnessing concerns an 


offence for which the death penalty can also be meted out, the penalty is 
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loss of freedom ranging from two years to eight years. 

(5) The venalty for false witnessing committed in a civil case is loss of 
freedom ranging to three years for felony, and if the subject of the case is 
varticularly large property value or particularly significant other interest, 
loss of freedom ranging to five years. 

‘¢) The person vho commits false witnessing out of carelessness is to be 
nuniched for misdemeanor by loss of freedom ranging to one year, corrective- 


educational labor or monetary fine punishment. 


Pararranh 279, The verson who commits false witnessing in a disciplinary, 
rulebreaking, labor matter or cooperative executive committee, elected 
[reople's] court or other authority's proceedings, is to be punished for 
misdemeanor by loss of freeiom ranging to one year, corrective-educational 


labor or monetarv fine punishment. 


Paravraph 2/0, "Intil the case (basic case) in which the false witnessing was 
committed is not completed, penal proceedings for false witnessing can be 
started only on the basis of complaint by the authority proceeding in the 
hasic case, “xcepting t>e case of such complaint, the statute of limitations 


for false witnessing begins to run on the day the basic case is completed. 





Pararraph 241, (1) A person cannot be punished for false witnessing 

a) who in case of disclosing the truth would be accusing himself or a relation 
with the commission of an of*ense, 

b) who can refuse to bear witness for some other reason but was not informed 


of this vrior to being heard, or whose being heard is excluded by law. 
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(2) The punishment may be mitigated without limit, in cases deserving special 
cons’ceration may even be omitted arainst the person who prior to lefally 
inal completion of the basic case reports to the proceeding authorities the 


falseness of the means of vroof provided by hin, 
Invitation for false Witnessing 


Paracraph 242, The person who endeavors to induce another to bear false witness 
in a penal or civil case commits a misdemeanor and is to be punished by loss 
of freedom ranging to two years, 

and who cormits this in disciplinary, rulebreaking, labor matter or coopera- 
tive executive committee, elected [people's] court matters or matters in 
oropress before other authorities, is to be punished by loss of freedam ranging 


to one year, corrective-educational labor or monetary “ine punishment. 


“oncealment of Saving Circumstances 


Pararraph 243, (1) The persor who does not inform the person subjected to a 
nenal proceeding, his de*ense counsel or the authorities about a fact on which 
the accused's dismissal may depend, commits 4 felony and is to be punished by 
loss of freedom ranging to five years. 

(2) A person cannot be punished on the basis of section (1) who 

a) by disclosing the fact would accuse himself or his relation with the 
commission of an offence, 


b) whore being heard as a witness is excluded by law. 
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Accessory After the Tact 


Paracraph 244, (1) The verson who without having erreed with the verpetrator 
of an offense vrior to its commission 

a) provides assistance for the pernetrator to escape from the pursuit of the 
aithorities, 

b) endeavors to frustrate the success of the penal proceedings, 

c) cooperates in securing an advantage deriving from the offense, 

commits a misdemeanor and is to be punished by loss of freedom ranging to ne 
year. 

(2) The verson who cormits the offense of being accessory after the fact for 
the mirvose of gaining profit is to be punished for felony by loss of freedom 
ranging to three years. 

(2) The penalty for felony is loss of freedom ranging to five years if being 
accersory after the fact is committed 

a) in connection with conspiracy, rebellion, cauring damage, destruction, 
criminal attempt [assassination], treason, breach of trust, assisting the 
enemy, spying, taking of human life (Pararraph 166 sections (1) and (2)), act 
of terrorism, gaining control of an aircraft or military offense punishable 
also by death, 

b) by an officiel person in the performance of his duties, 

(4) Except for section (2) and point b) of section (3) a person cannot be 
punished who cormits the offense of being accessory »fter the fact defined in 


point a) of section (1) in the interest of his relation, 
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Prisoner “scane 


Para-raph 245, The verson who escares from the authorities’ custody during 
the penal proceedings, and further during the administration of loss of freedom 
or of restrictive confinm@ment, cam its a felony and is to be punished by loss 


of freedom ranging to three years. 


Prisoner prising 


Paracraph 244, (1) The prisoner who together with fellow inmates participates 
in an oven resistance severely endangering the order of administering the 
penalty commits a felony and is to be punished by loss of freedo~ ranging fron 
one year to five years, 

(2) The nrisoner uprising's 

2) originator, organizer or leader, 

b) varticipant who user violence apainct a person taking action against the 
rrieoner orising 

ts to be punished by loss of freedon ranging from two years to eight years. 
(2) The orisoner uvrisine is to be punished by loss of freedom ranging fron 
“ive years to fifteen years if the o°fense leads to ~articularly severe 
consequences, 

(L) Pinishment of the person who abandons the resistance voluntarily or upon 
beine called on by the arthorities to do so may be mitigated without limit in 
the care of section (1). 


(5) The person who commits preparations aimed at vrisoner uprising is to be 
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punished for felony by loss of “reedom ranging to three years. 


Attorney's Malfeasance 


Pararraph 247. (1) The attorney who in orver to cause illegal disadvantage to 
his client violates his obligation deriving from his profession commits a 
felony ani is to be punished by loss of freedom ranging to three years. 

(2) The penalty is loss of freedom ranging to five years if the offense is 
cormitted for the purpose of obtaining profit. 

(3) Ae anplied by this Parerreph an attorney candidate and aleo other such 
persons who are entitled by their occuvations to perform legal representation 


are considered attorneys. 


“nauthorized VYriterechip 


Paracraph 2148, The person vho vithout authorization constructs petitions or 
documents for another as a tisiness, commits a misdemeanor and is to be 


cunished by monetary fine punishment. 


“olation of a Seal 


Paracranh 249, (1) The nerson who removes or damages a real used in the 

sealing of croverty or ovens a sealed room serving for the safekeeping of 
nrorerty cormits a mis*emeanor and is to be punished by monetary fine punishment. 
(2) The person who removes seized goods from distraint commits a misdemeanor 

and ic to be ounished by loss of freedom ranging to one year, corrective- 


educational labor or monetary fine punishment, 
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Tatle VIT 


Offenses Against the Purity of Public Life 


Bribe 





Paracraph 250, (1) The official person who requests a benefit in connection 
with the perfornamce of his duties or accepts such benefit or the pramise of 
same, Or aprees with one accerting or requesting such benefit, commits felony 
and ic to be punished by loss of freedam ranging to three years. 

(2) The penalty is loss of freedom ranging from one year to five years is 

che offense is cormitted 

a) by an ofMci.l person in a leadership position or one authorized to act in 
rore important matters, 

b) by some other official person in a more important matter. 

(2) According to the differentiation in sections (1) ani (2) the perpetrator 
ies to be pinished by loss of freedan ranging from one year to five years and 
fror two yeare to eight years respectively if he violates his official obliga- 
tions, exceeds his authority or otherwise abuses his official position in order 


to obtain the beneMt. 


Pararraph 251. (1) An employee or member of a national organ, cooverative or 
association who requests a benefit for violating his obligation or accepts a 
benefit or cranise of the same, or acrees with one requesting or accepting 

mich benefit, commits a misdemeanor and is to be punished by loss of freedom 


ranging to one year, corrective-educational labor or monetary fine punishment, 
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(2) I* the vervetrator violates his oblieation to gain the benefit, he commits 


a felony ani is to be punished by loss of freedom ranging to three years. 


Pararraph 252. (1) That employee or member of a national organ, cooperative or 
association who is aut>orized to act independently, who requests a benefit in 
connection with activity or accepts such bensfit or cramise of same, or who 
agrees with one requesting or accepting such benefit, commits misdemeanor and 
is to be punished by loss of freedom ranging to two years. 

(2) The vnenalty “or felony is loss of freedom ranging from one year to Sive 


vears if the vernetrator violates his obligation to gain the benefit. 


Pararraph 253. (1) The person who gives or promises such benefit to an official 
nerson or to another with respect to him [official person] which may influence 
the official nerson in his activity to the disadvantage of the public interest, 
corrits a miedereanor and is to be punished by loss of freedom ranging to two 
years. 

(2) The giver of bribe is to be mmished for felony by loss of freedom ranging 
to three years if he gives or promises the benefit to induce the official 
nerson to violate his obligation of office, exceed his authority or otherwise 
abise his official vosition,. 

(2) The peroetrator of offense defined in section (1) cannot be punished if he 
pave or promised the benefit upon the official person's initiative because he 


vas afraid of eu"fering illegal disadvantage in case of his unwillingness, 


Pararraph 25/. The person who gives or promises a benefit to an employee or 


merber of a national orcan, a coopverative or an association or with respect to 
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hin to another person in order that h= would violate his obligation camits a 
misdemeanor and is to be mmished by loss of freedom ranging to one year, 


corrective-educational labor or monetary fine punishment. 


Pararraph 255, The person vho requests or accepts « benefit in order to publi- 
cize or conceal something in the press or by means of other mass communication 
media commits a felony and is to be pinished by loss of freedom ranging to 


three years. 
Trfluence Speculation Peddling 


Pararranh 254, (1) The person who claiming to have influence with an oficial 
person requests or accerts a benefit for himealf or for another canmits felony 
ani is to be punished by loss of freedom ranging to three years, 

(2) The penalty is loss of freedom ranging from one year to five years if the 
pervetrator 

a) states or makes it arpear like he is bribing an official person, 

b) passes himself off ar an official person, 


c) 


cormite the offense as a business. 

(3) The person who commits the offense defined in section (1) involving an 

employee or member of a national organ, cooperative or association is to be 
punished for misdemeanor by loss of freedom ranging to one year, in case of 


businesslike activity for felony by loss of freedom ranging to three years. 
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Persecution of a Person “aking a 2eport in the Public Interest 


Peracraph 257, The person who takes disadvanteaging measures against a person 
who made a revort in the public interest because of his report, commits a mis- 
demennor ani is to be ounished by loss of freedom ranging to one year, 


corrective-educational labor or monetary fine punishment. 


Conficcation 


Paracravh 258, (1) The object [thing] which in the cases of Paragraphs 250 
through 256 is the subject of the property benefit thus given, must be 
con*i scated,. 

(2) If the subfect of property advantage is not an object, the perpetrator 


must be required to pay a sum corresponding to the value of the benefit. 
Chapter XVI 

Offenses Against the Public Order 

Tatle I 

Of “enses Against Public Safety [Public Encangerment] 

Caicine Public anger 


Parnacraph 259, (1) "he nerson who causes cublic danger by setting “ires, 
caus'ne *loode or releasing the e“fects of the destructive energies of 


exvlorive, radiation or other materials, or who hinders the avéidance of 
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rublic anrer or the lessening of its consequences, commite a felony an? is 
to be mimiched br lose of freedom ranging from two years to eight years. 

‘2’ The nenalty is lors of “reedom ranging fram five years to ten years if 
the offense is ccrmitte? 

a) in cririnal arsociation, 

b) caneing varticulearly great material 4amage. 

(2) The nenalty is lore of freedom renging fram five years to fifteen years 
if the caucing o* miblic danger results in the death of one or rore people. 
(4) “he person who commits the causing of public danger out of carelessness 
f= *o be cvinished for miedemeanor by loses of freedom ranging to three years, 
in the care of verticularly crest material damage to five years, in the care 
of the death of one or more peonle ranging from two years to eight yeerr. 
'5) The verson who commits preparation aimed at causing public danger ir to 
be omished for felony by losr of freedom ranging to three yearr. 

‘¢\ Punishment of the verson who voluntarily terminates the cublic danger 
before any “amaging consequences result from it, may be mitigated without 


limit. 


Tnter*“erence in the Cneration of a Plant of Public Interest 


Parearcrar!. 249, (1) The perron who 4ieturbe the oneration of a olant o* rublic 
interest by ‘amazing ite equipment, lines or in another vay tc a significant 
extent, commitr a “elony and is to be oiniehed by loser of freedom ranging to 


five yearr, 
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(2) “he renalty ‘s loss o* *reedom ranzing from two years to eight years if 
the offence ic comritte? in criminal association, from five years to fifteen 
years if it ic carmmitte? by causing particularly creat material damage. 

(2) The verson who commits the offense out of carelessness it to be minisched 
“or mictemennor by lore of freedom renging to three years, in the case of 
particularly erect damaze to proverty by loss of freedom ranring to five years. 
(4) Ae applied in thic Paragranh, clante of mblic interest are the miblic 
worke, mass transportation overstion in mblic traffic, comzmication vlants, 
sc well ac clants cro*ucing war materials, energy or raw materials intended 


“or use in factor‘es. 


Terrorict Activity 


Prarravh °41, (1) The verson who “eprives ancther of his personal freedom, 

or rains control over sigmificant material goots «n? makes the release o* the 
nercon to freedom or leavine the material poods undamaged or returning them 
contitioned u-on the %:174llL-ent o° demande made on a state organ or on sociel 
orranizationr, comrite a felony an? is to be cunished by loss of ‘reedom ran- 
Ping fron five veare to fifteen years. 

‘2’ The nenaltvy tc lore of freedom ranging from ten years to itteen years 

or “or ‘ife, or “eath, i* the terroriet activity is comritted 

a’ causing feath or narticularly severe damage, 


» \ 'n the *ime o* war. 
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(2) The verson whe commits preparation aimed at terrorist activity is to be 
minished for felormy by loss of freedom ranging from one year to five years. 
(4) The rerson who obtains reliable information that commission of a terrorist 
ect is in oreparation and does not make a revort of this to the authorities 

as soon as able to do so commits a felony and is to be vunished by loss of 
*reedom ranging to three years. 

‘S) Pinishment of the verson who abandons the terrorist act be*ore any severe 


consequence would derive from it, may be mitigated without limit. 
Gaining Control of an Aircraft 


Prraeravh 262. (1) The person who obtains for himself control over the vehicle 
on the deck o* an aircraft by using violence, threats or vlacing another into 

an unconscious state or in a condition unable to defend himself, commits a 
felony and is to be nunished by lors o* freedom ranging from five years to ten 
years, 

(2) The penalty is loss of freedom ranging from ten years to fifteen years or 
“or life, or death, i* the offence causes the death of one or more peovle, 

(3) The person who commits prevaration aimed at gaining control over an aircraft 
is to be pinished for felony ranring from two years to eight years, 


(2) ™imishment of the verson who abandons the offense before severe consequen- 


ces derive from it may be mitigated vithout limit. 








Abuse of Explosive “aterials, Blasting Materials, Firearms or Ammunition 


Paragravh 243, (1) The verson who prepares, obtains, keeps explosive materials, 
blacting materials or equimment serving the utilization of these without a 

nerm t, or transfers such material to a person not authorized to keep them 
commits a felony and it to be minished bv loss of freedom ranging to five years. 
(2) The person who violates the regulations concerning the vreparation, keeping, 
transfer or traffic of firearms and ammunition commits a felony and is to be 


punished according to the venalties defined in section (1). 
Abuse of Radioactive Materials 


Parapranh 2°14. The verson who illegally produces, obtains, keeps, sells 
radioactive material or orenaration dangerous to health or tranrfers such 
material to a person not authorized to have it, commits a felony and is to 


be minished by loss of freedom ranging to five years. 
Abuse of Poison 


Pararprarh 25, The vervson who illegally pro@uces, keeps or sells voison 

ac well as the rnerson whe fails to take the vrescribed measures to prevent 

the abusive utilization of poisons and to prevent the endangerment of other 
nersons, commitrc a misdemeanor and is to be ounished br loss of freedom ranging 


to one year, corrective-educational labor or monetary fine punishment. 
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Indolence as Danger to the Public 


Paragraph 266, That person able to work, who conducts a way of life of 
avoiding work, if he earlier has been punished for the misdemeanor or rule- 
breaking of indolence as danger to the public and two years have not yet 
laosed since completion of his punishment or since the end of its enforcibi- 
lity, commits a misdemeanor and is to be punished by loss of freedom ranging 
to one year, corrective-educational labor or monetary fine punishment. 


Banishment is also in order as supplementary punishment. 


Organiz'ng Prohibited Games of Chance 


Paragraph 247, The person who systematically organises prohibited games of 
chance or makes a room available for such, commits misdemeanor and is to be 
punished by loss of freedom ranging to one year, corrective-educational labor 
or monetary fine punishment, Banishment is also in order as supplementary 


punishment, 


Title ITI. 


ffenses Against Public Tranquility 


Agitation Against the Law or Regulations of the Authorities 


Paragraph 268. The verson who agitates for disobedience of the law or of 
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other statute, or against regulations issued by the authorities, before the 
general public, commits a felony and is to be punished by loss of freedom 


ranging to three years. 
Violation of Commnity Feeling 


Pararravh 249, (1) The verson who before others commits an act suitable to 
generete hatred arainst 

a) the Yungarian nation or some nationality, 

b) the Hungarian People's Pepublic's constitutional order, 

ec) the “ungarian Peovle's "emiblic's links in alliance, friendship or other 
international asvects of cooperation, 

4) some peovle, Aenomination or race, and further -- because of their 
cocinlist convictions -- against certain groups or individuals, 

is to be minished for misdemeanor by loss of freedom rang'ng to two years, 
(2) “he person who before others uses an expression insulting or belittling 
the "aungarian nation, the constitutional order of the Hungarian People's 
Pepublic, and further -- because of their nationality, denomination, race or 
socialist convictions -- certain groups or persons, or commits other such 
acts, is to be punished for misdemeanor by loss of freedom ranging to one 
year, corrective-educational labor or monetary fine punishment. 

(3) The verson who commite the offense defined in sections (1) or (2) 

as member of a proup or before the general public, is to be munished for 
felony ty loss of “reedom ranging to three years, or for misdemeanor by 


loss of freedom ranging to two years respectively. 
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Svreading of Pumors 


Paragravh 270, (1) The person who before others states or propagandizes an 
untrue fact -- or a true fact distorted in such a way -- wh ois suitable 

to disturb mublic tranouilty, commits a misdemeanor and is to be punished by 
lors of freedom ranging to one year, corrective-educational labor or monetary 
fine omishment. 

(2) The penalty is loss of freedom ranging to three years, for felony, if the 
svreading of mmors is committed at the scene of mublic “anger or in time of 


war. 
Rowliness [Disorderly Conduct] 


Pararranth 271. (1) The verson who exhibits such provacatively antisocial, 
violent behavior which ic suitable to generate indignation or panic in others, 
if a more severe offense does not take olace, commits a misdemeanor and is 

to be minished by loss of freedom ranging to two years. 

(2) The venalty for felony is loss of freedom ranging to three years if the 
rowdiness is committed 

a) in a frour, 

b) by severly dieturbing the public's tranquility. 


(3)Ranichment is also in order as supplementary punishment, 
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Violation of Public Modesty 


Parapraph 272, The person who sells, publicly exhibits, voroduces or 
obtains “or the ourrose of sale or public exhibition an object violating 
miblic modesty, commits a misdemeanor and is to be punished bv loss of 


freedom ranging to one year. 
Taking the Law into One's Ow Hands [Vigilanteisn] 


Paracranh 27%. (1) The verson woo “or the purpose of gaining validity 

for a just demand or for a demand deemed to be just for some nroperty 

forces another by violence or threats to do something, not do or endure 
something, commits a misdemeanor and is to be punirhed by lors of freedom 
ranging to one year, corrective-educational labor or monetary fine punishment, 
(2) Taking the law into one's ow hands does not take place if application 
of violence or threat is a verrissable means for gaining validity for the 


fenand. 

Title TII, 

Offenses Against Public Confidence 
“alsification of Public ‘ocumente 


Paragraph 274. (1) The person who 
a) orepares a false rublic document or falsifies the contents of a public 


‘oement, 
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b) uces a false public document prepared by ancther or a falsified real 

rublic document or one made out for a different name, 

c) cooperates in including incorrect date, facts or statements in a public 
document concerning the existence, alteration or termination of rights or 
obligations, commits a “elony and is to be sunished by loss of freedom 

rancing to three years. 

(2) The perron who commits the oblic document falsification defined in 

point ¢) of section (1) out of carelessness, is to be cuniched for a misdemeanor 


by monetary fine mmishment. 


Pararranh 275, The officiel verson who by abusing his official authority 
a) nrevares a false rub ic focument or falsi*ies the contents of a public 
focirent, 

b) faleely includes an esrential fact in a cublic document, 

commitc a felony and is te be puniched br loss of freedom ranging to five 


vearc. 
Faleification of Private Toements 


Pararravh 277, “he person who uses false or falsified crivate documents 
or a orivate deemment the contents of which are untrue to vorove the exirtence, 
-lteration or te-mination of rights or obligations, commits a misdemeanor 


amd ic to be muniched by lorr of freedom ranging to one year, corrective- 


educational labor or menetarvy fine vsunishment. 








Abuse of Doc:ments 


Parapranh 277. (1) The verson who illegally obtains a public document which 
is not or not exclusively his om, from another, without his aggreement, or 
fAestroys, damages it or keens it as a secret, commits a misdemeanor and is to 
be minishe? by loss of “‘reedom ranging to two years, 

(2) The nerron who commits the act defined in section (1) involving a 
mrivate document, for the oirpore of causing damage to another, ir to be 
siniched for misdemeanor by lors of freedom ranging to one year, corrective- 


eticational labor or monetary fine punishment. 
Providing “alse Statistical Data 


Perarranh 27%, “he person who furnishes ctatietical data not corresponding 
to reality, or in connection with furnishing data gives information not 
corresvonmiing to rea'ity, cormits a misdemeanor and ir to be ounished by 

lore of freed ranging to one year, corrective-educational labor or monetary 


“ine ~mischnent. 

Title IV, 

W’fenses Against Public Fealth 

Abuse ‘nvolving Harmful Public Consumption Items 


Parapranh 27, (1) The person who prepares or keeps for the purpose of sale 
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such public consumption items which are harmful to health, commits a 
misdemeanor and is to be punished by lose of freedam ranging to one year 
corrective-educational lebor or monetary fine punishment. 

(2) The person who sells a harmful publie conéumption item, camits a felony 
ari is to be punished by loss of freedom ranging to three years. 

(3) The person who commits the offense defined in section (2) out of 
carelessness, is to be punished for misdemeanar by loss of freedom ranging 
to one year, corrective-educational labor or monetary fine punishment. 


Damaging the Environment 


Paragraph 280, (1) The person who contaminates, damages, or destroys to a 
significant extent the obfect under environmental protection, commits a 
felony and is to be punished by loss of freedom ranging to three years. 

(2) The penalty is loss of freedom ranging to five years if damaging the 
envirorment causes danger to life. 

(3) The person who commite the damaging of envirorment out of carelessness 
is to be punished for misdemeanor by loss of freedom ranging to one year, 
corrective-educational labor or monetary fine punishment, in case of section 


(2) by loss of freedom ranging to three years. 








Causing Harm to Yature 


Paragraph 281. (1) The person who 

a) destroys or collects plants, animals or eggs descending from such, which 
are under increased protection, 

b) severely damages a cave or protected geological formation, 

c) disadvantageously alters an area under envirormental protection, 
commits a misdemeanor and is to be punished by loses of freedom ranging 
to one year, corrective-educational labor ar monetary fine punishment. 
(2) The penalty for felony is loss of freedom ranging to three years if 
the damaging of envirorment causes mass death of the protected object 
in the case of section (1) point a), or destruction in the cases of 
points b) and c), 

(3) The person who commits the damaging of environment defined in 
section (2) out of carelessness, is to be punished for misdemeanor by 
loss of freedom ranging to one year, corrective-educati-nal labor or 
monetary fine vcunishment, 
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Arure of “arcotics 


Paragraoh 232. (1) The verson who prepares, obtains, keens, sells, brings 

inte the country, removes from there, or transrorts across the country's 
territory amy narcotic materials suitable for vathological enjoyment by 
violat‘ne the regmilations issued by the authorities, commits a felony and 

it to be minished by lors of freedom ranging from one year to five years. 

(2. “he rerson who ecives narcotic materials suitable for pathological enjoyment 


*o a nerson unter eighteen years of age, is to be munished according to rection 


(+) 


(3) “he pvenalty i- lore of freedom ranging fram two years to eight years if 
the offence is cormitted 


n ) 


ac a tisiness, 

b) in criminal association, 

ec) involving narcotic m-terialse of significant quantities or value. 

(4) The rerson who cormnitr nreparation aimed at abusing narcotics as defined 
tn eection (1) ie to be minished for misdemeanor by loss of freedom ranring 
to two years. 

(5) The rerson vho prepares, obtains, or keeps small auantities of narcotic 
materiale ruitable for vatholorics! enjoyment not for the purvose of sale, 


commitr a ~'cdemeanor and ic to be munished by loses of freedom ranging to 


one year, corrective-educational labor or monetary fine -unirchment. 
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Tn@?ucement o* “arcotic “abit 


Pararranh 2%3. “he verson who provides assistance to a person unier eighteen 
vears of age for the vathological enicyment of narcotic materials or drugs, 
commits a misdemcanor and is to be punished by loss of freedom ranging to one 


year, corrective-educational labor or monetary fine vunishnent,. 
Violation of Cuarantine “Les 


Paracraph 274. (1) The person who violates the rules of quarantine, contagious 
Aicease alert or watch ordered for the purpose of preventing the importation 
or svreading of a contagious direase subject to mandatory quarantine, commits 
a misdemeanor an? is to be punished by loss of freedom ranging to one year, 
corrective-educational labor or monetary fine punishment. 

(2) The verron who violates the rules o* isolation, contagious disease alert 
or vatch ordered at the tire of epidemic, commits a misdemeanor and is to be 
cunirhed by lose of freedom ranging to one year, corrective~-educational labor 
or monetary fine vunischment, 

(3) “he person who violates the riles of quarantine, other restrictions or 
alert ordered “or the murpose of preventing the importation anid expvortation 
or enreading of 4angere parasiter of contagious animal “iceases or ones 
Aamacineg the veretation, commits a misdemeanor and is to be ninished by loss 
of freedom ranging to one year corrective-educational labor or monetary fine 
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™ackery 


Pararraph 2%5, (1) The person who illegally, for compensation or rerulerly 
per*orms activity belonging within the sphere of medical vcractice, camits a 
mistemeanor and is to be punished by loss of freedam ranring to one year, 
corrective-educational labor or monetary fine mmishment. 

(2) The renalty for felony is loss of freedom ranging to three years if the 
yiackery is committed by imitating being entitled to practice medicine. 

(3) &e applied in this Pararraph, a person is entitled tc practice medicine 
who has a medical diploma earned at a domestic university or earned at a foreim 
university and foresticated (furnished with an appendix of equivalency), or 
the foreien citizen who may perform medical activity on the basis of permit 
by the minister of health without the domestication of his diploma, provided 
in each case that he does not stand under the effect of prohibition to 


perform medical activity. 
Con*iscation 


Pararraph 22%, In case of abuse of exvlosive material, blasting material, 
“firearm or ammunition (Pararraph 243), radioactive material (Paracraph 244), 
poison (Pararravh 245), harmful public consumption item (Pararraph 279) or 
narcotics (Pararranh 292) the thing with which the offense was committed ust 
be confiscated if it is the perpetrator's cropverty, or even otherwise if 
poseersing it endangers the public safety; but Paragraph 77 section (4) cannot 


be avrlied, 








Charter XVIT. 

Fconmic Offenses 

Title I 

Offenses which Cause Harm to the Econamic Responsibilities 
Ticlating the Econan‘c Oprerating Pesponsibility 


Pararravh 2°77, (1) The verson who breaks his obligation defined by statute or 
in the repulations of an orvan authorized to issue statutes, concerning the 
nmroftiction, use, sale, reporting, making available, keeping in stock or 
hendl‘ 1g of a product, and by this, even if out of carelessness, damages the 
interests o* the national ["people's"] economy, commits a misdemeanor ani is 
to be punished by loser of freedom ranging to two years. 

(2) The penalty “or felony is loss cf freedom ranging to five years if the 


offense cauces damage to the national econory. 
“Esleading the “ational Economy's Organs 


Pararraph 273, (1) The rerson who for the purnose of obtaining illegal economic 
aivantage misleads an organ of the national economy authorized to make deci- 
s'ons and by doine thie causes significant disadvantage, commits a misdemeanor 
an’? is to be punished by loss of freedom ranging to two yeare. 

(2) The penalty for felony is loss of freedom ranging to five vears if the 


offense cmises disadvantage to the national econany. 
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Tructration of Feonoric Control 


Pararraph 289, The person who wholly or partially frustrates the economic 
control by systematic failure to keep the accounting records prescribed by 
statute or in the reeulations of an organ authorized to issue statutes or by 
some other means, commits a misdemeanor and is to be punished by loss of 
freedom ranging to one year, correctivo-educational labor or monetary fine 


punishnent. 


Violating the Investment “iscinline 


Paragraph 200, (1) The verson who by violating the obligation or prohibition 
contained in the statutes concerning investments 

a) uses a monetary instrument of the state autherized for the purpose of a 
snecific investment for something other than its purpose, 

b) accomplishes an investment wit* a monetary instrument derived not from the 
source ordered for it, 

and by this sipnificantly injures the intererts tied to the order of invest- 
ments, commits a misde~eanor ani is to be punished by loss of freedom rarging 
to two years. 

(2) The penalty for felony is loss of freedom ranging to five years if the 


offence catises disadvantage to the national economy. 


Molation of Financial “iscirzine 


Paracravh 291, (1) The verson wno by violating the obligation or prohibition 
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included in the statutes concerning the credit system and the flow of money 
a) extends or uses credit, 

b) uses credit extended for a specific purpose for another purnose, 

and hy this sienificantly injures the interests tied to the order of the 
credit system or of the “low of money, commits a misdemeanor and is to be 
punished bv loss of freeiom ranging to two years. 

(2) The penalty for felony is loss of freedom ranging to five years if the 


offense calises disadvantace to the national economy. 


Placing Bad Quality Product Into Circulation 


Paracraph 202, (1) 7!.at employee of an economic operating orranization who 
{lls 2 manarement position, vho takes measures for the sale, placement into 
use or marketine sieni*icant quantities or value of poor quality product as 
cood viality product, commits a felony and is to be punished by loss of freedom 
ranrine to three vears, 

(2) The nersen who corvite the offense out of carelessness is to be punished 
for miadereanor by loss of freedom ranging to three years, corrective- 


educational labor or ronetar’ fine pnunishment,. 


Pararranh 203, “he person who violates the rules regarding the establishment 

of the vroduct's quality and by this makes it possible for significant amounts 
or value of product to be sald released for use or placed on the market as better 
quality than it actually is, commits a felony and is to be punished by loss of 


*reeiom ranging to three years, 


137 





Pararravh 294. (1) A product belonging under the effect of national standards 
is of poor quality if it does not meet even the lowest quality requirements 
defined in the standard or — in case of possibility of deviating from this 
— in the acreement of the parties, 

(2) If in foreign trade the product quality is not determined on the basis of 
national standard, then it is of poor quality if it does not fulfill the 
contractual specifications and because of this it is not suitable to fulfilo 
the contract or is suitable only by causing a significant disadvantage. 

(3) Except for the cases of sections (1) and (2) that product is of poor 
miality which cannot >e used for its purpose or if its usefulness is decreased 


to a significant extent. 
"alse Witnessing of Quality 


Pararraph 295, (1) The person who witnesses incorrect data in a document for 
witnessing amlity concerning the quality of significant amount or value of 
crotuct, com-its a felony and is to be punished by loss of freedom ranging to 
three vearre, 

(2) The person who corrite the act out of carelessness is to be punished for 
misdemeanor by loss of freedom ranging to one year, corrective-educational 


labor or monetary fine punishment. 
“alse Protuct Varking 


Pararranh 29%, The person who places on the market significant ouantity of 


product with marking to which it does not correspond, or takes measures for 
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piacine it on the ~arket, inasmuch as a more severe offense does not take 
place, commits a felony and is to be mmished by lose of freedom ranging to 


three vears, 


‘nauthorized “oreien Trade Activity 


Paracraph 297, (1) The verson who conducts foreign trade activity without 
anpropriate authorization, commits a misdemeanor and is to be punished by 
loss of freedom ranging to two years, 

(2) "he penalty for felony isc loss of freedom ranging to five vears if the 


offense causes disadvantage to the national economy, 


Toreien Trate Activity "ithout Permit 


Paracraph 203, (1) That person authorized to conduct foreign trade activity 
who conducts foreirn trade activity tied to permit without a permit and by 
thie injurer the interests of the foreign trade, commits a misdemeanor and is 
to he minished by lose of freed-m ranging to one year, corrective-educati onal 
labor or monetary “ine ounishnent, 

(2) The penalty “or felony ic loss of freedom ranging to three years if the 


offense causes dicadvantage to thre national economy, 


Title TI 
Crimes Tniuring the Order of Economic Operation 


“pecnlation 


Pararranh 299, (1) The person who 
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a) i?lepally condicts trade activity or maintains an enterrrise, 

bh) conducts economically unjustified intermediary trading of merchandise or 
sneculates with it in another vay suitable to increase the rmrice, commits a 
misdemeanor and is to be punished by loss of freedom ranging to two years. 
(2) "he penalty “or Selony is loss of “reedom ranging to five years if the 
speculation is cormitted 

a) ac 2 business, 

b) in criminal association, 

c) involving sipnificant amounts or value of merchandise, 

a) by violating the management of foreign currency (Paragraph 30° section 
(1)}, in connection with smugeling or profiteering from customs duty viola- 
tion (Pararraph 712 section (1)), 

e) under cover of a leral oneration of an economic onerating organ. 

(3) The nenalty is lors of freedom ranging from two years to eight years if 


the o*fense causes diraivantare to the national economy. 


Pararranh 200, The person vho lends money as a business, commits a felony and 


is to be mnished by lose of freedom ranging to three years. 
Price Couring 


Paracravh 301, (1) The person who 
a) aske for, svecifies or accepts a hicher orice for merchandise than the 
rrice set by the authorities or the rrice otherwise compulsorily established 


for hir and binding on hir, 
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b) in the absence of a price established by the authorities, sets or maintains 
the merchandise's price in such a way or at such level that it includes 
indecent profit, commits a misdemeanor and is to be punished by lose of 
freedom ranging to two years. 

(2) The penalty for felony is loss of freedom ranging to five years if the 
price gouging is cormitted 

a) ac a business, 

b) in criminal association, 

c) for significant ouantity of merchandise, 

a) for the purpose of obtaining a significant amount of profit. 

(2) The penalty is loss of freedom ranging from two years to eight years if 
the offense causes disatvantare to the national econory, 

(4) "he person who commits the offense out of carelessness, commits a misde- 


meanor and is to be punished by monetary fine punishment, 


Pararraph 302. (1) Tt is also rrice gouging according to Pararraph 301 


section (1) point a) i* orice corresponding to price set by the mithorities 





*or better quality vroduct ir asked for, specified or accepted for the oroduct 
than its actual quality is, 
(2) Pararraph 31 sect‘on (1) point b) does not apply to the person who does 


not exceed the guide price set or a-vroved by the authorities. 
Fndancering the Public's Supply 


Pararravh 307, (1) The person who by injuring the interests of public supply 
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a) destroys, renders useless, hides, keeps in secret or uses an inventory of 
vrotict umier his control in spite of statutory nrohibition or the rules of 
repular economic overation, 

b) acouires product at an extent excessive for his needs and by this makes it 
sipnificantly difficult “or others to obtain it, 

c) obtains authorization by deceit for acquiring, se’line or transnorting a 
nproiict, or speculates in such, 

commits a misdemeanor and is to be punished by loss of freedom ranging to two 
years. 

(2\ The penalty for “elony is loss of freedom ranging to five years if the 
offense ic committed involving significant amounts or value o* product. 

(2) The verson who commits the offense out of carelessness is to be punished 


for misdemeanor »v monetary “ine punishment, 
™4tle TIT 

Counterfeiting “oney or Stamnvs 
Counterfeiting Money 


Parapranh 379%. (1) The nerson vho 

2) imitates or counter*eits money in circulation for the purpose of placing 
it into circulation, 

») obtaine false or counterfeit money for the purpose of placing it into 
circulation, 


c) nlacer false or counterfeit money into circulation, 
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commits a “elony and is to be punished by loss of freedom ranging from two 
years to eirht years. 

(2) The penalty is lose of freedom ranging from five years to ten years if 
the counterfeiting of money is committed 

a) in criminal association, 

b) involving larre quantities or value co” money. 

(2) The penalty is lose of freedom ranging to five years if the subject o” 
counterfeiting is change [coin], or if the quantity or value of the counter- 
feited money is not significant. 

(4) The verson vho commits preparation aimed at counterfeiting money is to be 
punished for misdemeanor by loss of freedom ranging to one year. 

(5) Tm case of couterfeiting of money, confiscation of vcroperty is also in 


orfer as supplementary punishment. 


Pararraph 305, “rom the viewpoint of avplying Paragraph 304 

a) such alteration of money withdrawn from circulation that it generates the 
aprearance of money in circulation must also be considered to be imitation of 
money in circulation, 

b) application or removal of designation serving to designate that the money 
is valid only in a specified country, and further, decreasing the noble metal 


content of monev must also be considered to be counterfeiting of money. 
Tssueine Counterfeit ‘oney 


Pararraph 20%, (1) The perron who false or counterfeit money into circulation 
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obtained legally as real or non-counterfeit money cammits a misdemeanor and 

is to be punished by loss of “reedam ranging to one year, corrective- 
edicational labor or monetary fine runishment. 

(2) The penalty for felony is loss of freedom ranging to three years if the 


of*ense is committed involving larce quantity or value of money, 
Stamp Counterfeiting 


Paracraph #7, (1) The person who for the ourpose of placing into circulation 
or use 

a) imitates or counterfeits stamp, 

b) obtains false or comterfeit stamp, 

commits a felony and is to be punished by loss of freedom ranging to three 
years. 

(2) The person who places into circulation or uses false, counterfeit or used 
etamp at real or unused, is also to be punished according to section (1). 

(3) The penalty for “elony is loss of freedom ranging to five years if the 
counterfeiting of stamp is committed 

a) in criminal association, 

b) involving larre quantity or value of stamps. 

(4) The penalty for misdemeanor is loss of freedam ranging to one year, 
corrective-educational labor or monetary fine punishment if the quantity or 


value of the false, counterfeit or reused stamps is not significant. 


Pararraph 308, (1) As applied in Paracraph 307, placing into circulation must 
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be understood to include placement into circulation for the purroses of 
stamp collecting, and counterfeiting [must be understood to include] illegal 
alteration of the stamp serving the purpose of [stamp] collecting. 

(2) Foreign stamps enjoy the same protection as domestic stamps. 


Title IV 
Financial Crimes 
Violation of Yoreien Currency “Management 


Paracraph 209, (1) The vereon who violates some obligation or prohibition 
fefined in the statutes dealing with planned management of “oreign currency, 
i* he commits the offense involving a minor value, is to be punished for mie- 
demeanor by loss of freedom ranging to one year, corrective-educational labor 
or monetar’ fine punishment. 

(2) "he penalty for felony is loss of freedom ranging to three years if the 
offense is committed 

a) as a business, 

b) in criminal association, 

¢) involving a mafor valve, 

d) involving obfects of museu nature, 

(3) The pnenalty ie lose of freedom ranging from one year to five years if the 
of*ense is committed 

a) involving a significant value, 


b) involving a larrer value as a bueiness or in criminal association. 
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(4) The penalty is loss of freedom ranging from two years to eight years if 
the cetense is comitted 

a) beth a parciculerly larre value, 

b) involving a sipnificent value as a business or in criminal association. 
(5) The person vho commits the offense involving a significant value and out 


of carelessness, is to be punished for misdemeanor by monetary fine punishment. 
Tax “heating 


Paracraph 310, (1) The person vho untruthfully presents or conceals before the 
authorities a fact (data) significant from the viewpoint of establishing the 
tax obligation, and by this or by other deceptive behavior decreases the tax 
revere, commits a misdemeanor and is to be punished by loess of freedam 
ranging to one year, corrective-educational labor or monetary fine punishment. 
(2) The penalty for felony is lose of freedom ranging to three years if due to 


the offense the tax revenue decreases by a significant smount, 
Abuse of Production Tax 


Pararraph 311. (1) The person who produces a product which is subject to pro- 
duction tax, in the absence of conditions established by statute or without 
permit from the authorities, conceals it from production tax control or obtains 
a product so concealed by another for the purpose of obtaining material profit, 
hider it or cooperates in its alienation, commits a misdemeanor and is to be 
punished by loss of freedom ranging to one year, corrective-educational labor 


or monetary fine punishment, 
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(2) The venalty for felony is loss of freedan ranging to three years if due 


to the offense the tax revenue decreased by a significant anount, 
Srugeling and Profiteering from Customs Duty Violation 


Pararraph 312. (1) The person who 

a) conceals merchandise subiect to customs duty from customs inspection or 
makes an untrue statement before the authorities concerning significant condi- 
tions from the customs viewpoint (snuggling), 

b) obtains a smuprled iter subfect to customs duty for the purpose of 
material rrofit, hides it or cooperates in its alienation (profiteering from 
customs duty violation), 

commits a misdemeanor and is to be punished by loss of freeiam ranging to one 
year, corrective-etucational labor or monetary fine punishment. 

(2) The penalty “or felony is loss of freedom ranging to three years if the 
o“fense is committed 

a) as a business, 

b) in ecririnal association, 

c) involving sipniMecant value of merchandise mbject to customs duty, 

4) involving obfects of miseum nature. 

(2) The penalty fc loer of freedom ranging to five years if the offense is 
committed as a busineer or in criminal asroctation involving significant 


value of merchandise subfect to curtome duty. 
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Check Abuse 


Paracraph 713, The person who issues or places into circulation a check 
without coverage, unless « more severe offense takes place, com its a misie- 
meanor and is to be punished by loss of freedan ranging to one year, 


correrctive-educational labor or monetary fine punishment. 
Title V. 

“iscellaneous "egulations 

Con*i scation 


Pararraph 314. (1) In case of violation of the economic operating cbligations, 
speculation, price gouring, endangerment of the public's supply, violation of 
foreien currency management and abise of production tax, the iter in the per- 
petrator's possession vhich was involved in cammitting the offense must be 
confiscated, 

(2) Confiscation is in order also when the item is not the perpetrator's 
Droperty but the owner had previous knowledge of the commission of the ofense, 
(3) In care of qmuggling and vrefiteering from customs duty violation the 
property involved in the offense must be confiscated except if it is the pro- 
perty of a national organ or cooperative, 

‘4) Instead of con*isce+’™ « requirement to pay an amount equivalent to the 
value msibfect to confi, 5 s in order also when confiscation would mean ) 
an unfair disadvantage to the perpetrator not in proportion with the veight 


o* the offense, 
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(5) Confiscation or requirement to vay the value subject to confiscation may 
be omitted in whole or in part if it would mean m wnfair disadvantage to the 


rerretrator not in rrorertion with the weight of the offense. 
TIntervretive Periletion 


Pararraph 315, As apolied in this Chapter, merchandise must be understood 
to include servicer of industrial or other economic character, and vrice [mst 
be understood to include] any type of offsetting service of material value 


owel for the merchandise (service), 
Charter XVITT, 

Crimes Arainst Property 

Theft 


Pararraph 314, (1) "he pereon who takes a foreign obfect avay from another 

tn order to illerally vossees it, commits theft. 

(2) The penalty for micdereanor is loss of freedom ranging to one year, 
corrective-educational labor or monetary fine punishment in the theft involving 
a value of the magnitude rendering it rulebreaking is committed 

a) in criminal arsociation, 

b) at the ecene of public danger, 

c) av a business, 

4) by violence gainst croperty, 


e) ac a enectal reveat offenier, 
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¢) by entering into a room cr an enclosed area belonging to it by means of 
deceit or without the knowledge and agreement of the proprietor (user), 
g) with the use of a false or stolen key, 
h) to the iniury of a person jointly using an apartment or similar room with 
the perpetrator, 
i) by means of pickpocket act, 
j) using another's condition of being unable to avoid the of*ense. 
(3) The penalty is lose of freedom ranging to two years if the theft is com- 
mitted involving a minor value, 
(4) The penalty for felony is loss of freedom ranging to three years if 
a) the theft is e-mmitted involving a larger value, 
b) the theft committed involving « minor value was committed 

1, in the manner defined in points a) through d) of section (2), 

2. involving an item of museum nature, 
(5) The penalty is loss of freedan ranging from one year to five years if the 
theft committed 
a) involves a significant value, 
b) the theft committed involving a larcer value was committed in the manner 
defined in points e) through da) of section (2), 
(4) The penalty is loss of freedam ranging from two years to eight years if 
the theft is cormitted 
x) involving a particularly large value, 


b) thet committed involving a significant value was committed in the manner 


define? in points a) through 4) of section (2), 








Embezzlement 


Pararraph 317, (1) The person who illegally misapprovriates a foreign object 
entrusted to his care, or treats it as his ow, commits embezzlement. 

(2) The penalty for misdemeanor is loss of freedom ranging to one year, 
corrective-educational labor or monetary fine punishment if the embezz]ement 
involving a value of the magnitude rendering it a rulebreaking is committed 
a) in criminal association, 

b) at the scene of mblic danger, 

c) as a business, 

a) ac special repeat offender, 

(3) The penalty is loss of freedom ranging to two years if the embezzlement 
is committed involving a minor value, 

(4) The penalty for felony is loss of freedom ranging to three years if the 
embe-slement is committed 

a) involving a larrer value, 

b) embezzlement involving a minor value is committed in a manner defined by 
points a) through c) of section (2), 

(5) The penalty is loss of freedom ranging from one year to five years if the 
embezzlement is committed 

a) involving a sienificant value, 

b) embezzlement cor-itted involving a larger value is committed in the manner 
defined in points a) through c) of section (2). 


(4) ™he penalty is loss o* freedom ranging from two years to eight years if 
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the embezzlement is committed 

a) involving a particularly large value, 

b) the embezzlement committed involving a significant value was committed in 

the manner defined in points a) through c) of section (2). 


Svindle 


Paracraph 318, (1) The person who for the purpose of illegally obtaining 

vrofit misleads ancther or keeps another in a misbelief and thereby causes 
damage, commits swindle, 

(2) The penalty for misdemeanor is loss of freedom ranging to one year, 
corrective-educational labor or monetary fine punishment if the swindle causing 
damage not exceeding the value limit for rvlebreaking is committed 


—r fee 


a) in criminal association, 

b) at the scene of public danger, 

c) as a business, 

d) as svecial repeat offender. 

(3) The penalty is loses of freedom ranging to two years if the swindle causes 
minor damage. 

(4) The penalty for felony is loss of freedam ranging to three years if the 
ewindle 

a) causes larcer damage, 

b) swindle causing minor damage is committed in a manner defined in points a) 
through c) of section (2), 


(5) The penalty is lose of freedom ranging from one year to five years if 
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a) the svindle causes significant damage, 

b) swindle causing larcer damage is committed in ea manner defined in points 
a) through c) of section (2). 

(4) The penalty is loss of freedom ranging fram tvo years to eight years if 
a) the swindle causes particularly large damage, 

b) swindle causing significant damage is committed in a manner defined by 


points a) through c) of section (2), 
"nfaith*ul Management 


Paracraph 319, (1) The person assigned to manage foreign [another's] property 
and who causes material disadvantage by violating his obligation deriving from 
this, commits unfaithful management, 

(2) The penalty for misdemeanor is lose of freedom ranging to one year, 
corrective-educational labor or monetary fine punishment if the unfaithful 
management causes minor material disadvantage. 

(2) The penalty for felony is 

a) loss of freedom ranging to three years if the unfaithful management causes 
a larrer material disaivantace, 

b) loss of freedom ranging from one year to five years if the unfaithful 
management causes significant material disadvantage, 

c) loss of freedom rangine ‘rom two years to eight years if the unfaithful 


management causes particularly larre material disadvantage. 
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Neglicent Management 


Pararranh 329, (1) The person assigned to manage or supervise social property 
and who causes material disadvantage out of carelessness by violating or neg- 
lecting his responsibility deriving from this, commits a misdemeanor and is 
to be punished by loss of freedom ranging to one year, corrective—educational 
labor or monetary fine punishnent, 

(2) The penalty is loss of freedom ranging to three years if the negligent 
management causes particularly large material disadvantage. 


Robbery 


Pararraph 321, (1) The person who takes a foreign object away from another 
for the purpose of illegally possessing it, [and does tis] by using violence 
or direct threat against life or bodily integrity for this purpose against 
someone, or places someone in an unconscious condition or a condition of being 
unable to defend himself, cammits a felony and is to be punished by loss of 
freedom ranging from two years to eight years. 

(2) It is also robbery if the thief caught in the act uses violence or direct 
threat against life or bodily integrity for the purpose of keeping the iten. 
(3) The penalty is loss of freedom ranging from five years to ten years if 
the robbery is committed 

a) armed, 

b) involving significant value, 


c) in criminal association or in a group. 
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(4) The penalty is loss of freedom ranging from five years to fifteen years if 
the robbery is committed 
a) involving particularly large value, 


b) involving significant value [and] armed, in criminal association or in a 


ground. 
Stripping 


Paragraph 322, (1) The person who, for the purpose of illegally acquiring it, 
a) takes a foreign object away from another by getting him drunk for this 
purpose, 

b) taxes a foreign ébiect away from another person who is under the effect of 
violence or direct threat against life or bodily integrity used by the perpet- 
rator during the commission of another offense, 

commits a felony and is to be punished by loss of freedom ranging to five years. 
(2) The penalty is loss of freedom ranging from two years to eight yoars if the 
stripping is committed 

a) involving significant value, 


b) in criminal association or in a group. 
Extortion 


Paragraph 323, (1) The person who for the ourpose of illegally gaining profit 
forces another by violence or threat to do something, not do or tolerate 


something and causes damage by this, commits a felony and is to be punished 


by loss of freedom ranging to five years, 














(2) The penalty is loss of freedom ranging from two years to eight years if 
the extortion is committed 

a) in criminal association, 

b) by threats against life or bodily integrity or other similarly severe 
threats, 


c) as an official person by using this character, or by imitating official 


assignment or capecity. 
“Yamaging 


Paragraph 324, (1) The person who causes damage by destroying or damaging a 
foreign proverty item, commits damaging. 

(2) The penalty for misdemeanor is loss of freedom ranging to one year, 
corrective-educational labor or monetary fine punishment if 

a) the damaging causes minor loss, 

b) the damaging causing a loss not exceeding the value limit of rulebreaking 
is committed in criminal association or ae a special repeat offender. 

(2) The person who 

a) causes a larger lose, 

b) damages an item of museum nature or a(n art or historical] monument 

is to be punished for felony by loss of freedom ranging to three years. 

(4) The penalty is loss of freedom ranging from one year to five years if the 
damaging 

a) causes significant loss, 


b) destroys an item of mseum nature or a monument. 
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(5) The penalty is loss of freedom ranging from two years to eight years if 
the damaging causes particularly large loss. 

(4) The person who out of carelessness causes significant loss in social 
property by damaging it, is to be punished for misdemeanor by monetary fine 
punishment, if he causes particularly large loss, he is to be punished by 
loss of freedom ranging to one year, corrective-educational labor or monetary 
fine punishment, 


Tllegal Acquisition 


Paragraph 325, The person who appropriates for himself a foreign object he 
found, or does not give it within eight days to the authorities or back to 
the person who lost it, and also who appropriates for himself a foreign object 
which came to him unintentionally or in error, or who does not return such in 
eight days, commits a misdemeanor and is to be punished by loss of freedom 


ranging to one year, corrective-educational labor or monetary fine punishment, 
Peceiving of Stolen Goods 


Paragraph 324, (1) The person who obtains or hides item(s) derived from 
theft, embezzlement, swindle, unfaithful management, robbery, stripping, 
extortion, illegal appropriation or handling of stolen goods for the purpose 
of gaining material profit, or who cooperates in their alienation, commits 
[the offense of) receiving stolen goods, 


(2) The penalty for misdemeanor is loss of freedom ranging to one year, 
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corrective-educational labor or monetary fine punishment if the receiving of 
stolen goods is committed 

a) involving minor value, 

b) involving value of [the magnitude range of ] rulebresking [and] as a 


business or as special repeat offenier. 





(3) The penalty for felony is loss of freedom ranging to three years if the 
receiving of stolen property is committed involving a larger value or an iten 
of miseum nature. 

(4) The penalty is loss of freedom ranging from one year to five years if 
the receiving of stolen property is committed 

a) involving significant value, 

b) involving larger value [and] as a business, 

(5) The penalty is loss of freedom ranging from two years to eight years if 
the receiving of stolen property is committed involving particularly large 
value, 


Arbitrary Taking of a Vehicle 


Paragraph 327. (1) The person who takes avsy from another another's motor 
driven vehicle for the purpose of unlawful use, or unlawfully uses a vehicle 
taken in euch manner or such vehicle entrusted to his care, commits a misde- 
meanor and is to be minished by loses of freedom ranging to two years, 

(2) The penalty for felony is loss of freedom ranging to three years if the 
offense is committed 


a) by entering into a room or enclosed area belonging to it without the right 
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to enter, 

b) in criminal association, 

(3) The penalty is loss of freedom ranging to five years if the offense is 
committed using violence or direct threat aimed arainst life or bodily 
integrity. 


Cheatin ne Customers 


Pararraph 32%, (1) The person who in the procese of direct selling of merchan- 
dise to customers contucts activity causing damaze to the customers by false 
weighing or calculation or by worsening the quality of the merchandise, if 
more severe offense does not take place, commits a misdemeanor anid is to be 
punished by loss of freedom ranging to one year, corrective-etucational labor 
or monetary fine punishment. 

(2) The person who commits the acts listed in section (1) during a transaction 
of economic nature to the injury of the ones giving the order, ie also to be 
punished according to section ‘*), 

(3) The penalty for felony is loss of freedom ranging to three years if the 


damaging of customers is comnitted as a business. 


Tsurping 


Paragraph 329, The verson who 
a) makes the intellectual creation, invention, innovation or industrial sample 
of another appear ar hie own and tims causes material disadvantage to the 


rightful party, 
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b) by abusing his svohere of activity fulfilled at an economic operating organi- 
gation, makes the utilisation or placing into effect the intellectual creation, 
invention, innovation or industrial sample of ancther conditioned upon sharing 
in its prise or in the profit or gain derived fron it, 

commits a felony and is to be punished by logs of freedom ranging to three 


years. 
Viclation of Credit 


Paragraph 330, The person who withdraws the coverage of credit fully or in 
part or in another way frustrates satisfaction of the creditor by the coverage 
commits a misdemeanor an’ ie to be punished by loss of freedom ranging to one 
year, corrective-educational labor or monetary fine punishment, 


Complaint [by an individual) 


Paragranh 331, The perpetrator, if he is related to the injured party, is 
punishable for theft, embezzlement, swindle, unfaithful management, damaging, 
unauthorized appropriation, receiving stolen goods as well as arbitrary 
taking of a vehicle, fany of these) causing loss to personal property, only 


uncon complaint. 
Active Repentance 


Paragraph 3732, The penalty may be mitigated without limit -- even omitted in 
cases deserving special consideration --, if the perpetrator of theft, 
embezzlement, svindle, unfaithful management, damaging, receiving of stolen 
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goods, unrightful expropriation or arbitrary taking of a vehicle -- before 
the act vould be 4tecovered -—- vould report it to the authoritier or to the 
damaged party ani makes reimbursement for the damage, or does everything that 


can be expecte? of him in order to reimburse for the damage. 
Interpretive Regulations 


Pararrarch 733, As applied in thie Chapter 

1, thing [item] ie: the electrical and aleo other economically usable energy, 
also any such documents embotying entitlement to property which [4ocument) in 
itself insures authority over the property value or entitlement witnessed 

in it, 

2. Gamage: value decrease causei in the property by the offense, 

3, social property: property of the state, some cooperative, social organizea- 
tion ani aserociation as well as another's croperty item, including here also 
the social mroperty of another socialist country, in the use of, umier the 
management of, or available to these, 

4. offenses of similar character from the viewpoint of being a special reveat 


offemier are the offenses against property. 

Chapter XIX 

Crimes Against Military [ational Defense] Obligation 
Violation of the “bligation to Report for Service 


Paragraph 334. (1) That person subfect to canpaleory military service vho does 
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not fulfill his obligation of reporting for military service, camites « nisie- 
meancr and is to be punished by loss of freedam ranging to two years, at the 
time of war [is to be punished) for felony by loss of freedam ranging fron 
one year to five yeare. 

(2) "he cerson vho commits the offense out of carelessness, is to be punished 
for m'stemeanor sccording to the differentiation written in section (1) by 


loss of freedom ranging to one year, ani to three years, respectively. 
Svating “ilitary Service 


Paracraph 335. (1) That person eub‘ect to compilsory military service who, for 
the purpose of excepting himself from military eervice, does not fulfill his 
obligation to register or revort for service, commits a felony ani is to be 
miniched by lose of freedom ranging to three years. 

(2) The person subject to conmlsory military service who for the purpose 
Jefined in section (1) 

a) mutilater hie body, damares hie health or contucte deceptive behavior, 

b) without permiesion departs for abroad or lastingly stays abroad, i# to be 
punished by lore of freedom ranging to five years. 

(2) tm time of war the vercetrator of an offense defined in sections (1) and 
'2) is to be punished by lors of freedom ranging from five years to fifteen 


years, 


Refural to Perform Military Service 


Pararravth 7%, The person subject to compuleory military service who refuses 
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to nerform his military service [obligation] commits a felony and is to be 
punished by loss of *reedom ranging to five years, in time of war ranging 


from five years to fifteen years. 


Tailure to Register as “equired 


Paragraph 737. The person subfect to commulsory military service who in time 
o* var 

a) fails to register as required, commite a misdemeanor and is to be cuniched 
by loss of freetom ranging to one year, 

bd’ “oes not fulfill his obligation to renort as required, camite a felony 


/a¢ is to be pimiehed by loss of freedom ranging to three years. 


O structing the Sulfillment of “ilitary Obligation 


Paragraph 33%, (1) The rerson who commits an act the mirpose of which ts to 
frustrate a person subject to commilsory military service in fulfilling his 
obligation designated in Paragrach 7% and in Paragraph 337, camite a misde- 
meanor or felony resvectively according to the differentiatione in these 
Paragrechs ami is to be oinished by the punishments defined therein. 

(2) The persor who commits an act the purpose of which is to get a person 
subject to commilrory military service, out of [having to perform) hie ailitary 
service, {n the manner defined in Paragraph 735, is to be punished according 


to the differentiation written therein. 
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Tiolation of the Civil Nefense Obligation 


Paragraph 339. (1) The person who in time of war does not perform his civil 
defense service, camits a felony and is to be punished by loss of “reedam 
ranging to tree years. 

(2) The penalty is loss of freedom ranging from two years to eight years if 
the offense causes severe danger, 

(3) The person who commits the offense defined in section (2) out of careless- 
ness, is to be mmished for misdemeanor by los: of freedom ranging to three 


years. 


Violation of National efense Work Obligation 


Paragraph 340, The person obligated to perform work for the national defense, 
who severely violates this obligation by staying avay or in another manner, 
commits a felony and is to be punished by loss of freedom ranging to three 


years, 


Violation of the Obligation to Provide Supplies 


Pararraph 341, The person who, in time of war, severely violates or evades 
his national defense obligation consisting of providing economic or material 
services, commits a felony and is to be punished by loss of freedom ranging 


to five years, 


Active Repentence 


Paragraph 342, The penalty may be mitigated without limit, if the perpetrator 








of an offense de*ined in this Chapter voluntaryly satisfies the obligation 


he failed to perforn, 
Chapter XX 

Military Crimes 
Title I 

Service Crimes 
Nesertion 


Paragraph 343, (1) The person who for the purpose of extricating himself from 
fulfilling his military obligation, voluntarily abandons his service post or 
stays avay from there, commits a felony anid is to be punished by loss of 
freedom ranging from one year to five years, 

(2) The penalty is loss of freedom ranging from two years to eight years if 
the desertion is committed 

a) armed, 

b) in group, 

c) during the performance of an important service or by using such service, 
4) by use of violence against a person, 

(3) The person who escanes abroad is to be punished by lose of freedom 
ranging from five vears to fifteen years, 

(4) The person who escaves abroad in a manner defined in section (2) points 


a) through c) or whocommits the desertion in time of war, is to be punished 
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by loss cof freedom ranging from ten years to fifteen years, or for life, or 
by death, 

(5) The person who commits preparation aimed at desertion as defined in 
sections (2) and ‘3) is to be punished for felony by loss of freedom ranging 
from one year to five years, in time of war from five years to fifteen years. 
(6) In case of desertion defined in section (3) confiscation of property is 
also in order as gsipplementary punishment, 

(7) Punishment of a perpetrator of desertion may be mitigated without limit 


if he voluntarily reports at the authorities, 
Pailure to Make a Report [to the Authorities] 


Paragraph 344. The verson who obtains information deserving credit that ocn- 
mission of desertion abroad is being prepared or that such a yet uniiecovered 
offense has been committed and does not report this as soon as able to do so, 
commits a felony and is to be punished vy lose of freedom ranging to three 


years, The perpetrator's relation cannot be punished for failure to make euch 
report. 


Arbitrary "erarture [Absent Without Leave} 


Pararraph 345, (1) The person who arbitrarily departs his service post or 
remains avay from there, and if his absence exceeds twentyfour hours, commits 
a misdemeanor and is to be pinished by loss of freedom ranging to one year, in 
time of var he is to be punished for felony by loss of freedom ranging from 


one year to five years, 
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(2) If the duration of arbitrary sbsence exceeds six days, the penalty for 
felony is loss of freedom ranging to three years, in time of war ranging from 
two years to eight years, 

(3) I¢ the arbitrary absence does not exceed twentyfour hours, but the per- 
petrator has on his record two valid punishments from earlier for such 


behavior, he is to be punished according to section (1), 
Evasion of Service 


Paragraph 346, (1) The person who mtilates his body, damages his health 
or conducts deceitful behavior for the purpose of extricating himself from 
the fvulfillment of his military service, commits a felony ani is to be 
punished by loss of freedom ranging from one year to five years, in time 
of war by loss of freedom ranging from ten years to fifteen years or for 
life, or by death. 

(2) The person who commits the offense defined in section (1) for the 
purpose of temporarily extricating himself from the fulfillment of his 
military service, is to be punished for misdemeanor by lose of freedom 
ranging to one year, in time of war for felony by lose of freedom ranging 
from one year to five yoars. 

(3) If the duration of the temporary extrication exceeds six days, the 
penalty for felony ie loss of freedom ranging to three years, in time of 


war lose of freedom ranging from two years to eight years. 
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Refusal to Serve 


Paragraph 347, The pereon who refuses to fulfill his military obligations, 
commits a felony and is to be punished by lose of freedom ranging from one 
year to five years, in time of war by loss of freedom ranging from ten years 
to fifteen years or for life, or by death, 


Violation of Duties While in Service 


Paragraph 34%, (1) The person who in guard, watch or other readiness service 
violates the regulatione regarding the performance of this, commits a mis- 
demeanor ami is to be punished by loss of freedom ranging to one year. 

(2) The penalty for felony is loss of freedom ranging to five years, in 
time of war ranging from two years to eight years if the offense involves 
the danger of significant disadvantage to the service. 

(3) The penalty for felomy is loss of freedom ranging from ten years to 
fifteen years or for life, or death, if the offense is committed in war 
situation and particularly large disadvantage results from it. 

(4) The verson who commits the offense out of carelessness is to be 
punished for misdemeanor in case of section (2) according to the differ- 
entiation made there, by loss of freedom ranging to one year ani to three 
years respectively, in case of section (3) by loss of freedom ranging to 


five years. 
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Evasion of Carrying Out an Assignment in Service 


Paragraph 349. (1) The person who extricates himself from performing an 
important task in service by deceit or absence, or who makes himself 
unsuitable to perform it, commits a misdemeanor and is to be runished by 
loss of freedom ranging to one year. 

(2) The penalty for felony is loss of freedom ranging to three years, in 
time of war ranging from one year to five years if the offense involves 


the danger of significant disadvantage to the service. 
Violation of the Requirement to Report 


Paragraph 350, (1) The person who does not make a report at the required 
time in a service matter, or makes an incorrect report, commits a misdemeanor 
and is to be munished by loss of freedom ranging to one year. 

(2) The penalty for felony is loss of freedom ranging to three years, in 
time of war ranging from one year to five years, if significant disadvantage 


results from the offense tothe service. 
Abuse of Service 


Paragraph 351, (1) The person who abuses his service authority or position 
for the purpose of causing unlawful disadvantage or to obtain unlawfui 


advantage, unless a more severe offense takes place, commits a misdemeanor 


and ie to be punished by loss of freedom ranging to one year. 











(2) The penalty for felony is loss of freedom ranging to three years is 
significant disadvantage results from the offense. 


Title II. 


Insubordination 


Mutiny 


Paragraph 352. (1) The person who participates in such an open group resistance 
directed against the order and discipline of service, which significantly 
disturbs the performance of service tasks, comits a felony ani is to be 
punishe’ by loss of freedom ranging fran two years to eight years. 

(2) The mtiny's 

a) originator, organizer and leader, 

b) participant, if he uses violence against a superior or against a person 
taking stepe against the mutiny, 

ie to be punished by loss of freedom ranging from five years to fifteen 
years, 

(3) The 

a) originator, organizer ani leader, if the mtiny involves particularly 
severe consequences, 

b) participant, if hie act during the mutiny causes death or involves other 
particularly severe consequences, 

are to be punished tr lose of freedom ranging from ten years to fifteen 


years or for life, or by death. 
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(4) In time of war the penalty is loss of freedom ranging from five years to 
fifteen years in case of section (1); in case of section (2) and in a war 
situation [under attack?] in the case of section (1) [the penalty is] loss 
of freedom ranging from ten years to fifteen years or for life, or death. 

(5) In case of section (1) the venalty of the person may be mitigated without 
limit who abandons the mutiny upon being called on to do so, before it would 
involve more severe consequences, 

(6) The person who commits preparation aimed at mutiny is to be punished for 
felony by loss of freedom ranging from one year to five years, in time of war 


ranging from two years to eight years. 
Failure to Prevent “Mutiny 


Paragraph 353, The pereon who does not prevent, according to his ability, a 
mutiny or preparation for it coming to his attention, or who does not report 
it without delay, commits a felony and is to be punished by lose of freedom 


ranging to three years. 
Refusal to Carry Out Orders 


Paragraph 354. (1) The parson who does not carry out an order, commits a 
miedemeanor and ie to be punished by loss of freedom ranging to one year; 
in care of committing this in a group, the penalty for felony is loss of 
freedom ranging to three years. 


(2) The penalty for felony is loss of freedom ranging to five years, in time 
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of war ranging from two years to eight years if the refusal 

a) takes place in the crerence of other subordinates either by express 
refusal to carry out the order or by same other insulting mamer, 

b) involves the danger of significant disadvantage to the service or to 
discipline, 

(3) The person who in war does not carry out a war order is to be punished 
by lose of freedom ranging from ten years to fifteen years or for life, or 
by death, 

(4) The person who commits the offense out of carelessness, is to be punished 
for misdemeanor by loss of freedom ranging to one year in case of section (2) 
point b), in time of war ranging to three years, in case of section (3) ranging 


to five yeare. 
Violence Against a Superior or Against Service Personnel 


Paragraph 355. (1) The person who uses violence, threatens with it or exhibits 
violent resistance 

a) against a superior, 

b) against his immediate superior, the guard or other service personnel 
during the fulfillment of his service duties or because of this 

commits a felony and is to be puniehed by lose of freedam ranging to 

three years, in case of var ranging from one year to five years. 

(2) The penalty is loss of freedom ranging to five years, in tine of war 


ranging from two yeare to eight years, if 
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a) the offense is committed using firearms or in a group, 

b) the offense at the same tine is also a refusal to carry out an order, 

c) the offense involves severe bodily harm, or the danger of significant 
dieadvantage to the service or to discipline, 

(2) The penalty is loss of freedom ranging from two years to eight years, 
in time of war renging from five yeare to ten yeare if the offenre causes 
lasting deficiency or severe deterioration of health. 

(4) The penalty is lore of freedom ranging from five years to fifteen yeare 
if the offense causes the injured party's death. 

(5) The penalty is loss of freedom ranging from ten years to fifteen years 
or for life, or death, if 

a) the offense also accomplishes intentional taking of a human life, 

b) the offense ie committed in war situation, 

(6) The regulations of this Paragraph muet be applied also when the offense 
is committed against a person who came or was ordered to the defenre of the 


person defined in section (1). 
Violation of Respect for Authority 


Paragraph 354. (1) The person who violates the respect ‘or 

a) the superior, 

b) the immediate superior, guard or other service personnel performing 
their duties 


in the preecence of another or in an exceptionally rude manner, commite a 


173 











misdemeanor and is to be punished by lose of freedom ranging to one year. 
(2) The penalty for felony is loss of freedom ranging to three years if the 
offense is committed in the prescence of sever! soldiers or othervise before 
the general public. 


Inet igation 


Paragraph 357. (1) The person who stirs up dissatisfaction among the soldiers 
towards the superior, the order or in general against the order or discipline 
of service, commite a misdemeancr and is to be punished by lose of freedcu 
ranging to one year. 

(2) The penalty for felony is loess of freedam ranging to three years, if 

a) the instigation is commite) during the performance of duty, 

b) significant disadvantage derives from the instigation for the service 


or discipline, 

Title ITI. 

Crimes by « Superior 
Ingulting a Subordinate 


Paragraph 358, (1) “he person who insults hie subordinate in hie man dignity, 
in the prescence of another or in an exceptionally rude manner, commite « 
miedemeanor and is to be punished by loses of freedom ranging to one year. 

(2) The penalty for felony ic loss of freedom ranging to three years, if the 
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offense is committed 
a) for base motivationr, 


b) causing severe bodily or mental suffering, 





c) to the infury of several subordinates. 
(3) The penalty is loses of freedot renging from one year to five yeare if 
the offenre causes severe bodily iniury or significert disadvantage to the 


service. 
Abuse of Supervisory Authority 


Perecrarh 359, The perron who, by abusing hie supervisory authority, 

a) subjects his subordinate to disciplinary action, 

b) limite hie eubordinate in exercising hie right to complain, 

c) shortchances his subordinste in his allowance or places material 

burden on hin, 

4) uses [imposes upon] his subordinate for personal purporer, 

e) treats hie mubordinate in « manner more advantageous or more disadvantageour 
than the others, 

commits a miedemeancr and is to be punished by lose of freedom ranging to 


one year. 
Pailure to Frercise Supervicory Care 


Paracraph 340. (1) The pereon who violates *ie supervisory obligation by 


failing to take the necessary steps to provide material supplies for his 








subordinate or to protect him or reecue hie from threatening danger, unless 

a more severe offense takes place, commits «a misdemeancr an’ is to be punished 

by lowes of freedem ranging to one year. 

(2) The penalty for felomy is lowes of freedom ranging to five years, in time 

of var ranging from two years to eight yeare if the offense involves significant 
disadvantage tc the service or discipline, 

(3) The person who commite the offence defined in section (2) ont of carelersness, 
ie to be punished for misdemeancr — according tothe differentiations made 

there — by loss of freedom ranging to ome year, or to three years respectively. 


Failure to Take Supervisory Measures 


Paragraph %41. (1) The person who, by violating his supervisory obligations, 

faile to take the necessary measure to 

a) crevent viclatione of obligations or offenses by a subordinate, or hold 

him responsible for it, 

b>) overcame a disturbance threatening the service order, @iecipline or public 4 
safety, 

commite «a misdemeanor and is to be puniehed by lors of freedam ranging to 

one year, 

(2) If the offenre involwee significant disadvantage to the service, discipline 

or public eafety, the penalty for felony ie loss of freedom ranging to five 


years, in time of var renging from tvo yeare to eight years. 





(3) The person who commits the offense defined in section (2) out of 
carelessness, ic to be pumished for misdemeanor — according to the 
differentiation made there — by loss of freedam ranging to one year, or 


to three years respectively. 
Failure to Supervise 


Paragraph 362. (1) The verson who violates his supervisory obligation by 
failing to supervise his subordinate in the performance of his duty, and 
if this involves significant disadvantage to the service or discipline, 
commite a misdemeanor and is to be punished Ww loss of freedem ranging to 
ome year. 

(2) Tf the offenee involves particularly large disatvantage to the service 
or to discipline, the penalty for felony ie loss of freedam ranging to 
five years, in time of war ranging fram two yeare to eight yeare. 

(3) The person who commits the offense defined in section (2) out of 
carelereners is to be punished ‘or misdemeancr — according to the 
differentiation made there — by lose of freedam ranging to ™.* year, 


or to three years respectively. 


Title Iv. 


Crimes Endangering the Fighting Ability 


 Aangerment of Combat Peadiners 


Paragranh 3. (1) The person who directly emiangere the casbat readiness of 





the unit by violating his serwice obligaticn in 

a) not taking care to ensure the necessary armament, battle equipment or 
other war materials or to protect the supplies, 

b) annihilating, render'ng useless or otherwise diverting from its purpose 
important armament, »b*.tle equipment or other important war materials, 
commits a felony amd is to be punished by loss of freedom ranging from 

one year to five years, in time of war ranging from two years to eight years. 
(2) If the offense involves particularly large disadvantage to the service, 
the penalty is loss of freedom ranging from two years to eight yeare, in 
time of war ranging from ten years to fifteen ysars or for life, or death. 
(3) The person who commits the offense out of carelessness is to be muinished 
for misdemeanor in the case of section (1) -- according to the ¢ifferentiation 
made there — by loes of freedam ranging to one year, or to three years 
respectively; in case of section (2) — according to the differentiation 
made there — by lores of freedom ranging to three years, or to five years 


respectively. 
Violation of Comanding Officer's Responsibility 


Paragraph 344, The person who in war situation, by violating hie responsibility 
as commander 
e) surrenders subordinate soldiers to the enemy or allows them to be captured, 


b) annihilates an important battle positfion, equipmert, means of battle or 


other war materiale entrusted to his care without compelling need, or allows 





the enemy to capture there in usable condition, 
c) does not put forth the resistance against the enemy that he is capable of, 
commits a felony and is to be punished by ioss of fresiom ranging fram ten 


years to fifteen years, or for life, or by death. 
Fvasion of Pulfilling the Combat Responsibility 


Pararraph 345. The person who, in war, extricates himself from performing 
his combat resronsibility by 

a) arbitrary abandonment of his service post, hiding or flight, 

b) intentional creation of inability to fight or displaying deceptive 
behavior, 

c) abandoning or damaging his war implements or failing to use then, 

4) voluntarily eurrendering to the eneny, 

e) other severe violation of his service obligation, 

commits a felony and is to be punished by loss of freedom ranging from 


ten years to fifteen years, or for life, or by death, 
Sabotaging the Combat Spirit 


Paragraph 364, (1) The person who, in time of war stirs up diesatisfaction, 
renerates halfheartedness or spreads elarming rumors among the soldiers, 
cormite a felony and is +o be punished by loes of freedom ranging from one 
year to five years. 


(2) The penalty is lors of freedom ranging from five years to fifteen years 











if the offense 
a) causes dissatisfaction or other violation of duty emong the soldiers in 
var situation, 


b) involves other significant disadvantage to the service. 
Interpretive Regulation 


Paragraph 3467, As applied in this Chapter, military service mist be understood 


to mean service performed by persons designated in Paragraph 122 section (1). 


[signed] Pal Losonezi, president of the Hungarian People's Remiblic's 
Presidential Council 


{signed} Imre Katona, secretary of the Hungarin. People's Republic's 
Presidential Council 

Justification to the Penal Code's Draft Proposal 

General Justification 


The Penal Code is the fundamental legal instrument for struggle against 
crime, It defines the offenses and the penalties and measures which can 


be applied against those committing then, 
I, 


1. There has been a penal code in Hungary for one hundred years. 
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The first Pungerian penal code aiopted by law No V. of the year 1378 wore 
upon itself every character of the lawmaking of liberal capitalism and of 

the penal law concept of the times. Naturally, its main goal was to protect 
the capitalist state, social and economic order, It proceeded with particular 
severity against every attack on crivate property. Its regulstions governing 


political offenses were directed against the then developing worker's movement. 


At the same time the law placed great weight on precisely working out the 
legal concepts, concise definition of states of affairs, on developing the 
various sections of the penal system, and through this it undmibtedly 
represented progress compared to the earlier legal practice based on laws of 
habit and the arbitrariness of judges, Yet the reform of this penal code soon 
became necessary because already at the time it was created it represented 

a declining trend in penal law. But comprehensive reform did not take place. 
The ruling circles gained effect for the most inportant penal policy demands 


by means of a large mumber of modifying and supplementary lays, 


2. “uring the 133 days of the Council Republic there was no way to create 
a new penal code. The penal regulations born at that time served the protection 
of the proletarian <ictatorship, These were the first socialist penal 


statutes in ow country's history. 


3. The politics of the counterrevolutionary era following the fall of the 


Council Republic were also reflected in the passing of penal laws, Strict 
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laws were made to protect the counterrevolutionary system, to oppress the 
workers' movement and other progressive forces, and the tools of penal lew 
were also used to support the ground gaining of Hitler's and of the 

domestic fasciem, to accomplish its goals, and tims also for racial perse- 


cution. 


4. Following our country's liberation important tasks were waiting for 

the creation of penal lews. Effective statutes were needed to hold responsible 
the war- and antipopular criminals, to r’otect the democratic national order, 
in the interest cf breaking the back of speculation and insuring public 


supply. 


After creating the proletarian dictatorship ani the Constitution, creation 

of new, socialist foundations for the penal law became necessary, [ut the 
conditions did not yet exist for creating a penal code encompassing the 
regulation of the entire penal law, thus only the general part of the penal 
code was born with law No II, of the year 1950 (Bta) [for Penal Code, General]. 
This replaced the general part of the code from before the liberation, 


The Bta expressed the social, economic and political changes which took place 
in our country, It defined the task of penal laws in insuring protection 
ageinst actions dangerous to society. It overhauled the system of responsi- 
bilities and thare :ghly changed the penal system in accordance with the 
principles of socialist penal law, It irtroduced uniform locs of freedom 


and established corrective-educational labor as a new institution. 


182 








Other regulations of the old code remained in effect all the wey until 1942 
with mmerous modifications and supplements. In the 1950s a series of 
statutes expressed the efforts directed at gradually developing the 
socialist penal law as a whole. The Ministry of Justice systematized the 
legal material which had become almost imperspicable due to the many modifi- 
cations and supplementations and published it in an official publication 
(Official Compilation of the Material Penal Law Regulations in Bffect. — 
BHO), 


5, The first comprehensive socialist Hungarian penal law, the Penal Code PBtk] 
of the Rungarian People's Republic (Btk -- law No V. of the year 1961) came 
into existence in 1961 after several years of preparatory work, The Btk 
uniformly regulates the entire material of the penal law, including the 


"nenal law of youth" and the "military penal law" also, 


The Rtk in effect, in accordance with the social, economic and political 
conditions of the time, taking into consideration the development of law in 
‘ungary, endeavors to help in thie successful building of socialism and with 
forsight to efficiently serve the protection of socialist society. During 
its preparation the experiences of penal law creations of other socialist 


countries were also used, 


Nefinition of the law's task also expresses the Btk's socialist character. 
according to this the law's task is to protect the Hungarian People's 


Pepublic's «tate-, social ani economic order, the person and righte of 











its citizens, to educate to observe the rules of living together in a socialist 


society, and to train for discipline as citizens. 


6. The Penal Code in its more than a decade and a half of application 
successfully defended our socialist social order, the person in rights of 
the citizens, contributed to the solidification of public order and public 
safety. That planned, comprehensive law creating process which began in 
the early 1970s for the modernisation of penal statutes aleo played a role 


in this. 


This process began with the Btk's 1971 modification, This established the 
division of offenses according to weight into felonies and misdemeancrs, 
narrowed thie fear of offenses for which the death penalty is applied, 
according to the socio-economic grovth significantly modified the regulation 
of traffic offenses and of offenses against the national economy and against 
property. The Btk's next modification -— in 1973 — created the conditions 
for the courts to be able to practice a differentiated meting out of 
penalties according to the legal policy guide principles ani to be able 

to apply in broader circles the penalties involving property disadvantage 


(monetary fine penalties, confiscation of property). 


The effective ani rapid system of holding responsible by penal law, based 
on the differentiation of dangerousness of offenses to society came into 


exiretence with law Yo I, of the year 1973 dealing with the penal process, 
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In 1974 the statutes created for restrictive custody and for the work 
therapy medical treatment of alcoholics in institutions insured efficient 
protection for society from the particularly dangerous repeat offeniers 
and against alcoholiam which also played a very big role in criminal 


activit;. 


In 1975 new statutes were published dealing with the post treatment of persons 
released from loss of freedom, The network of professional and social 
supervisors patrons was developed on the basis of these, and the convicts 
received greater assistance then before in properly fitting into society 
after fulfilling their penalty, and not step again on the road to crime. 


These partial supplements and modifications — even though they fulfilled the 
hopes attached to them — did not endeavor and could no* emieavor to accomplish 
comprehensive reform of the penal law, i* became necessary to create a new 
Penal Code to summarize the development of law tims far and to develop it 


further. 
IT. 


1. The basis of efforts aimed at modernizing the penal law is that scientific 
recognition that criminal activity does not automatically decrease even in a 
e ciety which builds the advanced socialiem, but the conditions exist for 


gradually overcoming it. 


The socialist social system can eradicate criminal activity, as a damaging 








inheritence from the past, only during a longer historic era, In the current 
stage of social and economic devslopment, when we havc not yet succeeded in 
overcoming the rast's damaging, mainly conscious inheritances, vhen the socia- 
list conscience is still only in the stage of development, when our society is 
not yet free of certain contradictions and it also has unsolved problems, and 
last but not least when the basically favorable accampanying phenomena of 
de~slopment (urbanization, industrialization, population increase, restructu- 
ring of society, its mobility, the scientific-technological development) under 
certain conditions can have a criminogenic effect and have a tendency in the 
direction of increasing the criminal activity, only the limiting, decreasing 
of criminal activity can be defined as a realistic task. But cooperation of the 
entire society, resolute, planned and high quality crime prevention and crime 
fighting are needed also to accomplish this, 


In Pungary the develorment of criminal activity in the last decate and a half 
was characterized by declines and rises, but ip total it has not changed essen- 
tially, in contrast with the majority of the advanced capitalist countries in 
which large, even sharo increase o* criminal activity can be observed. It is a 
favorable »henomenon that in our country the overwhelming majority of the 
clfenses committed is of low severity, and the dangerous forms such as the 
organized criminal undervorld, narcotics traffic, terroriam and kidnapping 


practically never occur, 


Put we still cannot be satisfied with the situation of criminal activity, 
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That irs, in the gaining of upper hand over criminal activity we have not yet 
succeeted in achieving « decisive turnaround because the criminal activity in 
summary has not decreased significantly, and from time to time unfavorable 


phenomena appear aleo in the camposition of criminal activities, 


In the interest of achievine a cipmificant turnaround in the ¢-welorment of 
criminal activity, we must strongly increase the e*ficiency of crime preven- 
tion and crime fighting, society's collaboration and active cooperation in the 
fight against crime.(me of the conditions of thie is that the penal statutes 
should always correspond to society's needs, to the situation of criminal ac- 


tivity and to the way it is exnected . develop. 


2. The basic goal of creating the new Penal Code ie to create a greater harmony 
between the develorment: of the socio-econamic conditions during the last decade 
ani a half and their rrotection by penal law than there is now. Such a 

modern code must ve created which corresponde to our society's current 

level of develormment an? to the progress expected in the next decades. in 

the interest of thie the necessary conclusions must be drawn from the 

changes of social conditions, *he condition of society's conscious ani 
morales, fron the situation of criminal activity and from the way it is 


exnected to develop. 


Tt fe aleo a closely interrelated goal with the foregoing for creating the 
new law, that it should crovide more effective and better lasting legal 
tools to the crime fighting and judicial organs than before for the battle 


against criminal activity. 








Resides increasing the efficiency of the toole of penal law, an important 
goal of codification is to eliminate those shortcomings of the law in effect 
which have caused confusion, difficulties in the mractice of applying the 
law and making decicions, and aleo that the penal statutory regulation 
shonld become even more easily understaable to the public ani sizpler. 


3, In the interest of accomplishing these goale, preparation of the new 

Penal Code began in the autumn of 1974, 

a) The organizational forms of preparing the new law had several level. 
Working groupe [taskforces] were formed from excellent practical and theoretical 
experte to vork out some of the partial topica. The results of their work 

wore discussed by the eodification committee created for this purpose, 
Representatives of the crimefighting and {fudicial organs and of jurisprudence 
participated in the committee, 


™“irecting and coordination of the work was done by a body composed of the 
most excellent representatives of penal law theory «ni heads of the interested 


organs. 


The codification used all those experiences and results which could be obtained 
from the practice of avplying the law, as well as from the domertic and 


foreign furisprudences, 


“pecial work was done to uncover and work out ecientifically the ismes to be 


regulated, and to collect ami analyze the e«tatictical and sociological data, 

















Resides the pemal law and criminalogical research results the other branches 
of social sciences an? the natural sciences, mimarily the rermults of the 
medical science aleo received consideration. The codification evaluated 
the experiences gained by creatine the new socialiet penal codes and the 
practical applicetions of these, an? critically analyzed and made use of 


the nenal law reeulations of the developed socialist countries also, 


Careful study and analysis of the prec* :al obligations of lav, primarily 
of the practice of courts wae one of the fundamental methode of preparetion. 
From thie viewnoint, above all the guidance provided by the "ighert Court 
must be emphasized, which eerved as foundation for numerous new regulations 


an? solutions, 


b) The draft of the new Penal Code wae debated in broad circles by the 
citizens and by exverts. The social debate was organized by the Patriotic 


People's Front. 


The draft was thoroughly debated also ‘n crofessional circles, The judges, 
trosecutore, policeman, attornies, and other users of law ae well ar the 
scientific forme exprersed their opinions during the professional debate, 
The observations and proposals voiced during the professional and social 


debates vere alco “red in preparing the new Penal Code Proposal. 


rYT., 


1, The Proposal is built on the accompliehments our socialirt penal law's 














development achieved thus far. The principles of socialist penal lew are 
realized in all reguletions of the Proposal, yet they ere expressed 
crimerily in defining the purpose of the lev, the concept of offense, 

the conditions of penal lew responsibility, the purpose of punisiment, and 
in the develoment of the aystem of punishmente an’ measures. 


a) The Proposal — in sceordance with ite socialist character — recognises 
the ~urpose of criminal lew to be in providing protection against acts 
dancerous to society, and in educating to observe the rules of living together 


in a socialist society and to respect the lav, 


Tn agreement vith the law in effect, the Proposal aleo designates what acts 
it deems dangerous to society, Such are those activities or omissions which 
injure or endanger the “ungarian People's "epublic's national, social or 
economic order, and the person or rights of the citizens | Paragraph 10. 


sec. ‘2)). 


») According to the Btk in effect the offenys ie an act dangerous to society, 
committed culpably (intentionally or out of carelesmess), for vbich the law 
orders a penalty to be meted out. These criteria — dangerouensss to society, 
culpability and declaration on the act being an offense — have became fire 
structural element« of our socialist penal law, which will have to be saved 
aleo for the future (Paragraph 10. secs, (1) and (2)). 
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c) ™ividing the offences into felonies and misdemeanors — introduce’ in 1971 — 


har worked out vell, and the Proposal further develops this. 


Aecording to the Prorosel all carelessly comm'tted offenses are "isdemeancrs; 
this is justified by the qualitatively differing nature of carelers actions 
ami intentional behavicr an¢ by these being judged differently by society. 
Vithin the intentional offenses the distinction between feicries am’ micte- 
meanore contirmes to be based on the penalty item “or the offense, because 
thie exoreeses the action's 4angerourness *o society. The Proposal conridere 
thore intentional offenrer to be felonies *a. which the law ordere penalties 
more severe than loser of freedom for two years to be meted out (Paragrar> ‘1. 
sec. (2)), In the Special Part, the Propesal indicates for all offenses 


whether they are sisdemeanorr or felonter, 


4) International cooperation sagainct criminal ectivity requires new formes 

of collaberation amon the countries, The socialict countries have already 
taken etepr in thie direction. The Proporal's remulations regarding the 
validity of foreign ‘uégemente (Peregraph 6.), taking ower an¢d yielding 

the adminirtration of penalty ‘Pareeranh 7.), and offering to conduct penal 
mroceedings (Fararravh %)create *he framework for there new forme of colleber- 


tion, 


e) Charter TIT. of the Proposal contains those reg*lations which exclude 


betne held responrible by penal lew. In esrence these correspon! to the 


regul-tione in effect, fundamental changer were not needed, 











The Proposal contimes to tie responsibility before the penal law to the 


completion of the fourteenth year of life (Paragraph 23.). The person who 

did not yet complete hie fourteenth year of life when the act otherwise 
punishable was committed cannot be vunished due to being of childhood age. 
The court of guardians may apply protective and preventing measures against 
these of childhood age, That is, the means suitable for altering the illegal 
behavior of children under 14 years of age are to be found not in the penal 
law, but primarily in the system of protecting the children and youth; thus 
the battle against the "criminal activities" of those of childhood age met 
be taken up not by lowering the age limit for being subject to be held respon- 
sible, but by further developing the system of protecting the children and 


youth, 


Tn regulating responsibility for behaviors committed in ill mental health 
conditions [sic], otherwise subject to punishment (Paragraph 24) the Proposal 
makes use of the newest results of medical science, In the rnresent Btk 

only the mental illness, imbecility, and confusion o* consciousness are 
conridered as reasons of exclusion from the ability to be held accountable, 
The Proposal sipplements this by adding emotional breakdown and confusion 

of personal identity and exnresses that other such not expressly srecified 

i111 conditions of mental operation may also occur which render the perpetrator 
unable to recognize his action's consequences as dangerous to society or 


thet he should act according to this recognition. 
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The regulations regarding exclusion from punishability under conditions 
of mental illness continue to ve inapplicable to the benefit of the person 
who cormits the offense in a drunk or dazed condition deriving from his ow 


fault (Paragraph 25.). 


f) The punishment system of the law in effect has generally withstood the 
test. Thus the Proposal's regulations concerning penalties and measures 
‘Chapter IV.) are based on the present system, but they are expanded by 
several elements in the interest of holding a person responsible more in 
accordance with the personality of the perpetretor and the severity of the 


ofiensce, in sa more versonalized and thus more effective manner, 


f/1. According to the Proposal — in agreement with the Btk in effect — 
the main penalties are the death penalty, loss of freedom, corrective- 
educational labor, and the monetary fine punishment. Secondary penalties are 
loss of right to participate in mblic affaire, loss of right to practice an 
oecupation, logs of right to drive motor vehicles, banishment, expulsion, 


confiscation of vrorerty, and supplementary monetary fine punishment. 


A new regulation is that some secondary pinishments may also be applied 
independently, without a main punishment being meted out (Paragraph 38. 


sec, (3)). 


The socialist progress of law is moving in the direction of predually 


diminishing and -- as the ultimate coal -~ eliminating the death penalty, 
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but at the present tire abolishment of this penalty is not yet timely, The 
Proposal specifies the death penalty as an alternate penalty for the most 
severe offenses against the state, humanity, life and mublic safety, as well 


as for the most severe military offenses. 


Compared to the present regulations the proposal emphasizes better the 
exceptional nature of the death penalty. This is expressed by the new 
repulation according to which the death penalty can be meted out only 
exceptionally and only when -- taking into consideration the outstanding 
Aangerousness of the offense and of the perpetrator to society, and the 
particularly high degree of culpability -- protection of society can be 


insured only by applying this penalty (Paragraph %4.). 


“he exceptional nature of the death penalty is reflected also by that 
regulation of the Proposal that it can be applied only against a person 
who at the time the offense was committed had already completed his 
twentieth year of life (Paragraph 39. sec. (1)), -- The Btk now in effect 
makes it possible to mete out the death penalty also in case of an offense 
committed by a soldier before completion of his twentieth year of life. 

The Proposal modifies this regulation in such a way that the death penalty 
can be applied only arainst a soldier who has completed his eighteenth year 
of life, providing that the offense severely injures the military interests 


(Paragraph 114,), 
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Loss of freedom continues to occupy an important place in the penalty systen, 
The loss of freedom lasts for life or for a definite length of time (Paragr-oh 


40. sec, (1)). 


The lower limit of loss of freedom lasting for a jefinite length of time is 
raised by the Proposal from the present thirty days to three months. That is, 
loss of freedom for thirty days is too short a time for the positive effects 
of minishment to take affect; such a short time is not suitable to achieve the 
appropriate educational effect, but due to its weight it is net suitable as 

a deterrent either, At the same time such disadvantages of the loss of 
freedom as being locked together with criminals, loss of employment, etc. 
materialize even with loss of freedom of such short duration, The broader 
system of penalties and measures of the Proposal than thus far will make it 
possible for such a short duration of loss of freedom to be substituted by 


other legal disadvantages. 


The general tprer limit for loss of freedom contimies to be specified by 

the Proposal in fifteen years, and in twenty years when the court metes out 
one penalty in one procedure for several offenses (agglomerate pinishment), 
The upper limit for loss of freedom is twenty years also in the case when the 
court combines several penalties at a later date into one penalty (overall 


penalty), 


Nifferentiation of the administration of loss of freedom, execution of the 


penalty in several degrees [of severity] has worked out well in practice. 














But the four degrees defined in the Btk now in effect (penitentiary, severe 
prison, prison, jail) proved to be too many. It is difficult to properly 
differentiate the rights and obligations of the convicts as well as the 
internal order of the institution for carying out the penalty according to 
four degrees in such a manner that their contents be easily recognizable and 


show discernible differences. 


In the interest of better adjusting the degrees of administration of penalty 
to the actua’ly existing differences in the dangerousness of the convicts to 
society, in order to be able to make more easily discernable differences in 
the intensity of education, in the extent of strictness, in the manner in 
which the convicts are treated, the Proposal decreased the mmber of degrees 
to three. Loss of freedom mst be carried out in the degrees of penitentiary, 


prison or jail (Paragraph 41.). 


The Proposal specifies the minimm duration of corrective-educational labor 
in six months instead of the present three months, the maximm duration in 
two years instead of the present year and a half, and in three years in the 


caces of agglomerate and overall punishment (Paragraph 49.). 


The courts are applying the monetery fine runishment in a significant and 
increasing degree. On the basis of favorable experiences abroad, the 
Proposal introduces the new, so-called "daily item" system of meting out 


monetary fine penalties (Paragraph 51,). The essence of this is: first the 
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court evaluates the severity of the act and the culps»ility of the 
perpetrator, Based on this it determines the number of daily items of 

the monetary fine penalty. Following this it examines the perpetrator's 
earnings (income), on the basis of which it determines the sum corresponding 


to one daily item, 


This system will be suitable to eliminate that unfavorable phenomenon that 
the courts in individual cases mete out the same size of monetary fine 
Punishments for actions of the same severity — for perpetrators with 
Aifferent incomes, The system of meting out monetary fine punishments as 
introduced by the Proposal will lead to individualized and therefore mor 
effective meting out of punishments, and is more suitable for society's 


sense of fairness. 


The Proposal contains two significant modifications in the regulations 
concerning supplementary punishments (Paragraphs 53 through 65.), In the 
interest of expanding the svhere of penalties and making holding responsible 
someone by penal law better differentiated, in the case of an offense to 

be punished by loss of freedom not exceeding two years there is a possibility 
for the court to mete out only a supplementary penalty instead of a main 
venalty (Paragraphs 3%, and 8%,), This means that for example for traffic 
offenses the court may apply a prohibition of driving motor vehicles, by itself, 
That is, in the given case the supplementary penalties in themselves can also 


be suitable to cause such a severe disadvantage which is necessary to achieve 


the purpose of the penalty, 
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Tn the cases of prohibition to practice an occupation and prohibition to 
drive motor vehicles, the Proposal also affords the possibility of permanent 
prohibition (Paragraphs 5%, and 40.), Public opinion has been demanding this 
for a long time (and justly so, because it is really justified to permanently 
prohibit those to practice an occupation or to drive motor vehicles who are 


unsuitable to do so), 


*/2, The Rtk now in effect recognizes the following measures: warning (in case 
of offenses of low severity), compulsory withdrawal treatment (for alcoholics), 
commilsorvy medical treatment ‘in case of mental illness) and confiscation. The 
Proporal expands the system of measures, Tt also regulates the pranting of 

probationary time, restrictive confinement and suvervised probation (Pararraph 


™,) as measures to be applied as needed, 


At the present time the pranting of probationary time (Parapranhs 72, and 73.) 
is a reasure anrlicable onlv to youthful offenders, The Pro ~osal introduces 
this measure also for versons of adult age, if the of*ense committed is to be 
punished not more severely than by loss of freedom for two vears, It will be 
applicable in the case of an of“ender who is not a repeater and “or whom 

there ie no need to mete out a penalty, but in whose case it is desirable in 
the interest of further shaving his behavior 2nd in the interest of following 
the nerson with attention that the possibility of meting out a penalty remain 


in extatence for a snecific lenpth of time (one to three years). 

















The restrictive confinement introduced by Law Wo 9 of the year 1974 makes it 
possible to derrive particularly dangerous repeat offenders of their freedom 
a“ter the administration of loss of freedom for an aiditional period of tins 
ranging from two years to Mive years, The practice is already applying this 
new institution of the battle against repeat offenders. The Proposal maintains 
the institution, but determines the conditions of applying it differently from 
the present. The purpose of this is that restrictive confinament should be 
applied only against those offenders who commit offenses of really significant 
dangeroisnoss to society, and should not be applicable against those who 

commit offenses of lesser severity, even though repeatedly (Paragraphs 78. 


through 31.). 


The Proposal regulates the most ceneral rules of supervised vcrobation among 
measures (Paragravh 72,), This is a unioue measure in as much as it is not 
inderendent but is tied to other penalties or measures, Currently supervised 
probation exists only for youth?al offenders and within the sphere of post 
treatment of those released after loss of freedom (law No 20. of the year 1975), 


The Proposal significantly expands this. 


Por the commleory treatment of alcoholics (Paragraphs 75. and 76.) the 
Proposal contains unique new measures, substituting for penalties. Instead 
of a penalty of loss of freedom not exceeding six months or lighter than 
this the person who committed his offense in connecticn with his alsoholic 


way of life can be required as an independent measure to undergo treatment 


199 














in a work therapy institution when those circumstances 2lso exist in the case 
of which compulsory treatment in an institution can be ordered according to 
law “o 10 of the year 19724, The maximum length of institutional treatment will 


be two years. 


g) Among the new rules coucsrning the meting out of penalty (Chapter V.) we 


must give special consideration to two areas of topics. 


The Btk now in effect does not regulate the possibility of mitigating the 
penalty, that is, meting out a punishment more leni t than the lower limit o, 


punishment range defined in the lav, as an exceptional institution, 


The situation of criminal activity in thie country is characterized by offenses 
of lower severity occurring en masse, Because the lower limits of the penalty 
ranres established by law were high, the courts were able to mete out penalties 
corresponding to legal policy principles of applying the law only by using the 
possibility of mitigating the penalties in a significant portion of the cases, 
But thie is not desirable because it hinders the development of a correct and 
healthy practice of meting out penalties from the viewpoint of penal policy, 


and leads to the deterioration of resvect for the penalty items in the lav, 


The Proposal ends this contradiction; it emphasizes the exceptional character 
of the mitigation of penalty (Parapraph *7.), an’ in the Special Part it defines 


realistic penalties which also reflect the exveriences gained in crime fighting. 


This ie the goal of decreasing the penalty items for certain of*enses, mainly 














their lower limits, as well as increasing the sphere of offensss penalized by 


corrective-educational labor and monetary fine punishment also, besides loss 


of freedan. 


Creating effective protection against the repeat offenders ic an important 
task of the new Penal Code. In general, the Btk now in effect determines the 
penalty for repetition (which is a so-called qualifying circumstance involv'ng 
more severe penalty than that for the individual offenses) in a sentence of 
loss of freedom ranging to five years for the same kind of offense, At the 
same time even the individual regulations of the law now in effect attach 
consequences of a much broader range then this to repeated commission of an 
offense (for example in the degrees of administering loss of freedom, and in 
determining the list of convictions excluded from conditional granting of 
freedom). 


And the legal policy guide princinles of the application of law prescribe that 
those who have already been sentenced earlier for the same or similar offenses 


must be puniehed severely, 


The Prorosal forme varioue groups of offenders repeatedly held responsible by 
the penal process (Paragraph 137, pointe 12, 13 and 14), and determines legal 
consequences of varying severity for the individual repeater categories in 
accordance to their degrees of danzerouenesre to society (Paragravhs 42 and 43, 
4.7, 72, 78, 90, 97 and 98, 102 ami 103), 


The Btk now in effect considers repetition of only some offenses to be a 











circumstance leading to increasing the severity of the legal penalty iten. 
According to the Proposal if the perpetrator within a specified length of 
time has already been punished for an offense of the same or similar charac- 
ter, it leads to the meting out of a more severe penalty for all intentional 


offenses. 


h) Release from t>e disadvantageous legal consequences connected to the prior 
record of punishments (rehabilitation) is a mmane institution of our penal 
law. "ts essence is that under certain conditions, or with the paseing of a 
certain length of time the convicted verson is to be considered as having to 
penal record, As a result of this, he may without limitation practice those 
rights to which only persons with no penal record are entitled (for example 
he may get a job which can be filled only people with no penal record). 


The present regulatior of rehab‘iitation [used as above] is quite complicated 
and contradictory. Resides th.s, it affords unjustified concessions to those 
who repeatedly commit offense, even though by committing additional offenses 
they have alreaty refuted thet asmemption serving as foundation for the 

rehabilitative release that they have found their ways back into society and 


in the future vill avoid the commission of additional offenses. 


The Proposal ends the contradictions developed on the basis of the Ptk, The 
rehabilitation extends only over the legal consequences tied to the penal 
sentence, and over administrative law, labor lav, etc. consequences, In this 


area the rehabilitated person is to be considered as having no penal record, 
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and does not have to account for sentences regarding which he has * »en rehabi- 
litated, Rut the rehabilitation does not cower those dieadvantageous legal 
consequences which the penal law ties to being sentenced in the case of being 
held responsible for an additional offense (Paragraph 1%.). By this, the 
Proposal sienificantly simmolifies the regulation, and also makes the work of 


authorities easter which proceed in >cenal mattere. 


i) The regulations now in effect concerning youthful offenders, those who are 
14 to 1% years of age when the offense is cammitted have basically worked out 


well, the Proposal contains only minor modifications (Chanter VTI.). 


Vany problems have occurred since the Btk took effect in connection with the 
treatment-ani-rearing of mentally deficient or retarded youth, In the inte- 
rest of eliminating these  croblems the Pronosal ends educational treatment 

as an indevenident meacire, In the future, treatment-and-rearing will be a 
method of administering rearing in correctional institutions (Pararraph 118), 
assuming that it is necesrary to take the young person out of his prior envi- 
ronment, 'f this ie not necercary, measures which insure the medical-pedagogical 
rearing of a young person of deficient mental capacity can be ordered within 


the franevork of protective supervision. 


4) Chanter ‘IIT. of the Proposal contains separate regulationc concerning 
soldiers. The general regulations of military penal law correspend vith 


monor modifications to the regulations of the Ptk currently in errect. 


2. The Special Part of the Penal Code contains those behaviors which the 

















law orfers to be cunished. 


a) “or the most part .-c Btk now in effect correctly determines those 

actions dangerous to society which must be declared to be offenses, But 

the develonment of society, changes in the economic, mcral, conscious 
circumstances affect crimarily the circle of behaviors which should be 
cunished, and the degree of <aig<cousnees these actions represent to society, 


thus the Prorosal in thie respex: contains several modifications, 


Tn the interest of preventing some ects highly dangerous to society, and to 
hold the perpetrators of these appropriately responsible, the Proposal 


establiches new offences: 


Among the offences against mblic security the Proporal contains terrorist 
activities (Paragraph 240.). The rearon for declaring it ae an independent 
offense is that in recent yeare such acts have become more frequent vworldvide 
when the perpetrators gained control over one or several persons or 
significant material goocs, then make extortionist demande on state organs. 
And for the eventuality their demands are not fulfilled, they threaten to kill 


pereons held by them or to ani'iilate the material goois, 


“Modern protection of the human enviroment, protection of its natural values 
mist be incvred also through the use of the means of penal law. The rules of 
the Proposal concerning damaging of the environment (Paragrarh 279.) and 


damaging of nature (Paragravh 280.) serve this. 
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Theft, damaging of miseum treasures or illegally reszoving thas from the 
country is one of the characteristic new elemente of international criminal 
activity. “h's causes very large damages because the monetary values of 
these ~iects ami collections, the loss to the nations inventory of treasures 
in many cases cannot even be exmressed in terms of money. The Proposal 
therefore cromiscs more severe vemalties without regard to value if the 
violation of foreign currency management (Paragrat:: 30°.), theft (Paragrarh 
214.), damaging (Paragraph 224.) and receiving of stolen property (Paragraph 


324.) is committed involving musew objects, 


Tn the interest of insuring the healthy develoment and health of young 
people, as well as of preventing the spread of the cone mption of narcotics 
experiencec worldwide the Prorogal increases the penal law's threate for 
actions related to narcotics and druge ‘Paragrach 282.) and in the facts 


relating to inducement for narcotic habit (Paragra;.: 2%3.). 


“eclaration o* the abuse of radioactive materials ase offense ‘Paragravh 244.) 
is fuetified by the ever increasing role the radioactive uaterials fulfill 


in ecientific recearch, medicine and croduction. 


Prohibited tranefer of control over a motor vehicle ‘Paragraph 15%.) is a 
new situation of factr arcne the traffic offenses, Currently the law 
muniches only the transfer of driving to a person who is drunk, Yovevrer, 
holding someone responsible before the penal law ir furtifie’ aleo in those 


cases when driving ‘s *ransferred to a perron unsuitable for some other reason 








(for examnle to a child). This behavior at the present time is only a 


breaking of rules. 


b) The sequence of the Chapters of the Proposal's Special Part deviates 
from the solution of the Btk now in effect. That is, the sequence expresses 
the order of values, “rom this viewpoint the present placement of offenses 
against the verson — in Chapter VI. of the nine chapters of the Special 
Part -- is inappromriate. The Proposal wishes to express the outstanding 
penal law protection of the citizen's life, bodily integrity, freedom, and 
dignity also by placing the offenses against the person immediately a*ter 
the offenses against the state and humanity. Also, with respect to the 
interrelation of protected social conditions the Proposal moves the traffic 
offenses which have become ar independent chapter, as well as the offenses 


against marriage, family, youth, and sexual morals closer to the beginning. 


c) In the Special Part of the Proposal the mort important changes also 


inelude the following: 
1. Occurence of offenses against the state and against humanity is very rare. 


The number of persons held responsible for organized counterrevolutionary 
activity is not significant either, yet considering the dangerousness of 
these actions increased attention met be raid to the effectiveness of penal 
law tools cerving to overcome them. According to the 1971 modification of 


the Btk, in general the actions of counterrevolutionary character accomplish 
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the offenses of conspiracy or organizing. "ut in practice these two offenses 
are difficult to distinguish from each other. Therefore the Proposal omite 
the fact situation of organizing and poverns the punishment of counterrevolu- 
tionary power groups aiming to overthrow or weaken the national, social cr 
economic order of the Pungarian People's Republic under the neme of conspiracy 
(Paragraph 139.). It promises more severe penalties if the conspiracy repre- 


-ents severe endanrcerment. 


Nefinition of the situation of facts constituting breach of faith ‘Paragraph 
145.) is ained at increasing the efficiency of crime fighting. This makes 
it rorsible to use the tools of penal law against those who in representing 
our country, by misusing their service to the state or official authority 
establish or maintain contact with a foreign government or organization, 

an’ by doing this endanger the indevendents, territorial integrity, rolitical, 
economic, national defense or other similarly important interest of the 
“ungarian Peonle's "emiblic, Creation of this regulation is necessary 
because treason (which also included the above act) regulated also by the 
present law is an intentional act, but in mractice it is difficuit to prove 
what the perpetrator's poal was in contacting the foreign government or 


organization, 


Agitation is among the offences of the state. According to *he present 
regulations not agitation bu* breach of community must be founi if the 


weicht of the action is o* lesser severity, considering ali ciremstances 
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of the case. Rut breach of commnity is an o*fense against public order, 
not against the state. The Proposal also maintains this duality (Paragraphs 
148. and 269,). Rut differently from the repulation in effect, it considers 
only the actions of hostile content (purpose) to be agitation, By this it 
narrows the range of those who can be held responsible for agitation and 


exnands that for breach of community. 


2. Fffective protection of human life is one of the fundamental requirements 


of our penal policy. 


The intentional taking of human life is the most serious offense against life. 
Today the practice of applying the law considers mumerous such actions also 
to be attempts to take life which actually were not aimed at killing. The 
final reason for this is that there is no transistion between the taking of 
human life and severe bodily harm, while the difference is too great between 
the penalty items of the two offenses. In the interest of resolving this 
contradiction the Proposal orders less severe penalty than for the taking of 
human life, but more severe than for causing severe bodily harm, for the 


case when the bodily injury endangers life (Paragraph 179. sec. (5)). 


3. Protection of human freedom and dignity is also an important interest, 
our law makes it possible to apply several types of sanctions against actions 


injuring these. 


At the same time the Proposal's regulation also reflects that endeavor that 














if possible the court should not occupy itseif with insignificant matters, 
tmis in the areas of breach of rrivate dwelling and defamation of character 


it narrows the area where one can be held responsible by penal law. Yaturally 





holding the person responsible carmmot be omitted for these either, therefore 
according to the Proposal the judging of milder cases is nlaced within the 
sphere of authority of the councils as rulebreaking. For the cases when 
these actions are qualified as more severe the possibility will continue to 


exist for being held responsible by penal law. 


4. Traffic offenses represent the largest share of all offenses after 


offenses against property and this tendency is increasing. 


The ever increasing significance and the characteristics of transportation 
justify it that the Proposal lifts the traffic offenses out of the chapter 
of the present Btk containing offenses against mblic safety and public order 


and regulates them in a separate chapter. 


Two principles materialize in the regulation of traffic offenses: Behaviors 
of lesser dangerousness to society which can be judged more appropriately as 
rulebreakings should be taken out of the sphere of penal law responsibility, 
at the same time the conditions for holding someone responsible by strict 
penal law should exist for those traffic rule violations which represent 


high degrees of dangerousness to traffic safety. 





Keeping the foregoing in mind, by the title of causing accidert on the mblic 
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roads (Paragraph 187.) the Proposal threatens only that person with punishment 
whe causes severe bodily injury or death by carelessly violating the rules 


of public road traffic. 


Thus in contract with the present Jaw the person who does not harm but endan- 
gers life or bodily integrity of others or causes injury to another which 
heals in a maximm of eight days, mist be held responsible not criminally 

but within the rulebreaking process, By handing dow heavy monetary fines, 

by suspending the criver's license, faster and more effective steps can be 


taken againet these rulebreakings within the rulebreaking process. 


The person who drives any kind of a vehicle on a mblic road ina 
condition influenced by alcohol commits an offense now, The Proposal 
linits the responsibility before penal law for driving a vehicle in an 
intoxicated condition to the driving of motor driven vehicles on public 
roads (Paragraph 189.). That is, according to practical experience even 
though large mumbers of intoxicated driving of horse wagon and intoxicated 
bicycling occur, penal proceedings for these are begun only if they are 
coupled with other rule violations, The dangerousness of these behaviors 
is generally lower than that of intoxicated driving of a motor vehicle, 
tims the monetary fine which can be meted out within the rulebreaking process 
‘s sufficient, indeed, more effective, But in as mch as the intoxicated 
driver of a non-motor-driven vehicle causes severe bodily injury or death, 


according to the proposal he continues to be responsible for an offense, 
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5. Chapter XV. containing the offenses against state administration, 
aiministration of justice and the mrity of moublic life includes the offense 
against the order of elections, offense against the police, violation of 
state secret an? service secret, offenses against the office, the official 
person, against the administration of justice, as well as the offenses 
against the mirity of oublic ‘ife. Present regulation of the so called 
corrupt offenses is quite complicated, the Proposal strives to simplify 
this, at the same ti-e increasing also the effectiveness of regilation 


(Paragraph 250.). 


At the present time that person commits the refusal to return home who leaves 
the cointry in a permitted manner and does not return to its territory in 
spite cf being called upon to do so, or otherwise makes it known that he will 
remain abroad permanently. In practice criminal proceedings are started only 
against the minority of these perpetrators, In accordance with this practice 
the Proposal omits the fect situation of refusal to return home, Also, it 
supplements the regulations dealing with prohibited border crossing (Paragraph 
217.) with the evasion of rules of traveling abroad and remaining abroad, 
According to this the person who by evading the rules of travel abroad and 
stay abroad remains abroad lastingly, and by doing so significantly injures 
the interests of the Pungarian People's Republic, commits an offense. The 
illegal remaining abroad represents an increased danger if it is committed 
by abusing the service or official assignment. The Proposal offers the 


threat of more severe renalty for this. 
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6. Chapter XVI. dealing with offenses against the public order includes the 


offenses against public safety, public tranquility, public confidence and 


public health. 


Powdiness is the most frequent ome of the offenses belonging in this chapter. 

An expanded interoretation of rowdiness has developed in the practical appli- 
cation of law, Therefore the Proposal defines the fact situation of rowliness — 
narrowing it down compared to the one in effect — in such a way that it 
corresponds to the everyday sense of the word. It considers such provoca- 
tively antisocial, violent behavior to be rowliness which is suitable to 
generate shock or panic in others (Paragraph 271.). 


The Btk in effect orders that person to be penalized under the title of 
prohibited return who by violating a court decision which specifies banisiment, 
enters into a locality or part of the country from which the court banished 
him. According to the Proposal it is not necessary to use the tools of penal 
law against a person violating the execution of the banishment order, effective 
steps can be taken against him by the rulebreaking method. 


7, Economic offenses make up a very small percentage of all offenses. 


The Proposal's regulation starts out fram the point that the penal law 
responsibility which exists for economic offenses is important, but it is 
the part of the legal responsibility system of economic management which 


can be used only in the most severe and extreme cases, That is, economic 
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sanctions and other legal consequences (for example economic fine, civil law 
reinbursemert responsibility) or forms of personal responsibility (rulebreaking, 
disciplinary responsibility, etc.) can be used efficiently against actions 
injuring the @iscipline of economic operation, Thue in the area of ecc~omic 
life the threat of penal law responsibility must be made only against those 
actions of damaging effect, outstandingly dangerous to society, in the cases 

of which the economic sanctions or the other forms of respone bility are no 


longer sufficient. 


Translating this theoreticel point of view iuto practice required that we 
shonld modernize the regulation of economic offenses and develop penal lav 
regulations corresponding to the needs created by the economic-social progress 
which would serve prevention and more effective crime fighting alike. This 
is why we left all those economic offenses out of the »-oposal which occurred 
only in the regulations but not at all in mractice, or against which more 
effective steps can be taken by methods outside the penal lew. Thus the 
Proposal does not contain the fact situat‘une of wasteful economic management 
ani irresponsible getting into debt. Besides this several fact situations 
were modified compared to the current regulations in the area of offenses 
injuring the obligations in economic operation, The goal of this is that 
penal law responsibility should attach to only those behaviors the harmful 
effect of which goes beyond the conditions and sphere of interest of the 


given economic operating unit and because of its significance damages the 


interest of the national economy, causes disadvantages to it (Paragraphs 287., 
288., 290., 297., 298.) 




















Within the framework of this chapter the Proposal regulates the offenses 


harmfl to foreign currency management, as vell as the custom offenses, with 


particuler care — primarily because of their increasing trend. 


At this time the differentiation between an offense harming the management 
of foreipn currency and foreign currency rulebreaking (law No I., Paragraph 
116. of the year 1948)ie done by precisely determining the limiting value: 
under the value of 3,09 forints foreign currency rulebreaking takes place. 


The Proposal reguletes the violation of foreign currency management (Paragraph 
309.) in a more differentiated matter than the present law does. It creates 
the form cion of misdemeanor and offers the threat of punishment for it as 
loss of freedom ranging to one year or corrective-educational labor and mone- 
tary fine punishment, electively. The more severe cases — as a business, in 
criminal association, involving larger value, or committing it involving a 
museum object — remain felonies, threatened by loss of freedom ranging to 
three years. The Proposal threatens the more dangerous cases with lose of 
freedom ranging to five years, and from two years to eight years respectively. 
“etermination of the minor, larger, or cignificant values, or particularly 
large value serving as foundation for the limits is a question for the inter- 
pretation of law. 


At thie time customs offense and customs rulebreaking (law No I. Paragraph 114. 
of the year 194%) are separated by the definite sum: 10,000 forints of the 


domestic sales value of the merchandire subject to customs duty, It seems 


214 











that thie should be mainteined. Smuggling and the receiving of stolen goods 
(Parngraph 312.) are two forms of customs offense. The Proposal regulates 
these in a more differentiated matter than is being done now. According to 

the oresent regulation theese actions accomplish a felony in al] cases and 

their penalty is loss of freedom raging to three vears. According to the 
Proposal the milder cases of these two actions are classified as misdemeanors, 
and their penalty is loss of freedom ranging to one year, corrective-educational 
labor or monetary fine punishment. The cases increasingly dangerous to society 
continue to remain felonies (commission as a business, in criminal association, 
involving significant value of merchandise subject to customs duty, or iavol- 
ving museum objects), their penalty is lose of freedom renging to three years, 


in more severe cases to five years. 


8, Offenses against croverty compose the greatest portion of all criminal 


activity. 


Acts of theft, embezzlement, swindle, illegal appropriation, intentional 
damaging and unfaithful management accomplishing the form of offense and 
rulebreaking are now separated from each other by the value limit of 500 
forints, Practical experience s>ows that the dangerousness to society 

of theft, etc. causing a somewhat larger damage than this in general also 
make it possible to hold the person responsible outride the penal law, The 
monetary fine which can be meted out for such actions within the rulebreaking 


process are often a more effective, faster tool, Because of this raising 
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the value limit “or rulebreaking is justified, which is dea’~ with in a 
separate statute. But those cases in which due to the method of comission 

or the personality of the perpetrator are increasingly dangerous even if the 
value does not exceed the rulebreaking value limit (for example theft committed 
with the use of false or stolen key, pickpocketing, repeat offenders) contime 
to remain felonies. 


The law now in effect recognises several such qualifying circumstances — 
involving more severe punishment — in the area of offenses against property, 
which on the one hand make regulating more campliceated, anz on the other 
hand do not even express t~< realistic danger to society. Therefore the 
Proporal significantly simplifies the qualifying system for offenses against 


property. 


The Proposal takes the damage caused by the offense or \>e value involved in 
committing the offense for foundation for munishing theft (Paragraph 316.), 
embezzlement (Paragraph 317.) and swindle (Paragraph 318.), but does not 
designate even these value limite in terms of mms, This task is to be 
eccomplished by the regulation which places the law into effect, or by the 
Highest Court. 


Keeping in mind the need to simplify, the Proposal narrows down those 
qualifying circumetances which — besides the value limits — call for more 
severe qualification of the theft, embeszlement and swindling. 
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The Proposal does not contain a seperate fact situation for usury. A rractice! 


eS om, 


and more dangerous case of th‘'s is the lending of money as « business, which 
the Proposal evaluates as a perticular form of committing specula*ion (Para- 
graph 299.). But the civil law's legal consequence is sufficient for other 


cases of urury. 





In contrast with the law now in effect the Proposal does not consider failure 
to report an offense against society's property to be an offense. It punishes 
the failure to make a report only in the cares of offenses against the state 
and for the breach of state secret and prohibited border crossing which are 
close to these, The protection of society's property will not suffer by 
eliminating thie offense, because the obligation to register or report 

actions damaging society's property continue te remain official and {ob 





obligations. 


oS. In general the present regulating of military offenses is adequate, 
the Proposal contains only minor modifications. Thus it narrows dow the 


penal law responsibility in the areas of military subordination and supervi- 





sory offences. 


The Proposal considere the violation of respect for authority in service 
(Paragraph 354.) to be an offense only if violation of the supervisor's, 
etc. respect war done in the prescence of another or in an outrtandingly 
rude manner, The new fact situation of insulting the subordinate (Paragraph 
358.) is also in harmony with thie, 
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The Proposal eliminates the overlap between the legal fact situations of 
mutiny (Peracrach 352.) and refusal to carry out orders (Paragraph 354.) for 
the rurpose that the cases of minor significance (for example refusal of a 
meal) should not be classified as mutiny. 


“etailed Justification 


General Part 


1. he General Part contains those regulations which usually refer to all 


offenses. 


The General Part is composed of nine chapters. The regulations dealing with 
the effect of the law, offenses and the perpetrator, tue foundations for penal 
law resvonsibility an? the obstacles *o holding someone resvonsible, penalties 
and measures, the meting out of punishment, release from the disadvantages 
tied to a renal record are included in it. This Part contains the rules of 
general character affecting youth and soldiers, as well as also the definition 
of some of those concerts which are significant from the viewpoint of several 
chapters of the Special Part. 


2. Prior to the first paracrach the Proposal defines the curpose of penal lav, 
ac a regulation of theoretical significance which expresses the surpose of 
the entire law and provides guidance during ite interpretation and application. 
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The Purpose of Penal Law 
To Paragraph 1. 


1. Paragraph 1. of the Proposal designates the murpose of the Penal Code. 
This is a dual mirpose: orotective and educational in nature. These two 
goals are not separated from each other, but designate two sides of creating 


the renal law am applying it. 


2. Paragraph 1. emohasizer that the Propesal provides mcrotection against 
actions dangerous to society by using the toole of penal law. Peragraph 10, 
section (2) of the Pronoeal contairs the definiticn of actions dangerous to 


society an? a brief summary of the social values orctected by venal lav. 


3. In the “Sumcary building an advanced socialist society there are no longer 
antagonistic social classes with different interests. Thus there aren't any 
such moral value systems either -— with basis in the masses -- which oppose 
each other in the essential questions of living together in a society. Such 

a generally known and recognized system of the rules for living together in 

a socialist cociety have develoned in our country which everyone can be 
expected to respect. Because of this, in the interest of the entire prorul ation, 
our penal law runisher the violation of the fundamental rules of living 


together in the socfalict society, 


“hen the law insures protection of the most important rules of living together 


in the socialist society by means of the p@nal lav, at the same time it 











prescribes for the citisens, which are those antisocial behaviors society 
unconditionally expects them to avoid; by doing so it also fulfills an 


evucational, preventive task. 


The law expressing the national will must be obeyed unconditionally. The 
social expectability of this is based on the fact that the socialist state 
is the state of the entire working population. This respect which our laws 
now enjoy on the basis that they express the interests of the working people, 
must represent the anxiously guarded, precious foundation of our socialist 
legality. The penal law also teaches us this. 


4, The pemal law serves its goal by defining which actions dangerous to 
society constitute offenses, and also determines: what penalties and 


measures are applicable against the perpetrators of these. 


5. The Proposal desires to solidify that practice of creating law that 
exclusively the Penal Code should undertake to regulate the offenses. 

This insures that the regulations concerning the offenses should not be 
scattered in several lawe. The rule concerning the goal of the penal law 
shonld also include that important requirement of legality that only the law — 
or legal decree — may declare some behavior to be an offense (law No 24. of 


the year 1974, Paragravh 4. section (1)). 


Tt also follows from Paragravh 1. that no other penalties or measures than 
the ones contained in this law may be applied against the perpetrators of the 


offense. 
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Chapter I. 


The Penal Law's Effect 


Chapter I. regulates the penal law's effect, that is, who and where is 

under the effect of the proposal. The three directions sic of the legal 
regulation's effect -- effect in terms of time, area, and the rerson — are 
in clore relationship with each other. The territorial and personal effects 


define the relationshins between the domestic and the foreign penal laws. 


Time Effect 


To Paragraph 2. 


1. The venal law contains rules of behavior; in general it is expedient 

to apply its regulations only to those actions which are committed during 
the time it is in effect. This corresponds to the requirement of legality. 
Therefore the Proposal contains that general rule regarding the effect of 
timeliness that the offense mst be judged according to the law in effect at 


the time it was committed. 


The regulations of law No 24. of the year 1974, Paragraph 5., concerning 
the legal regulations going into effect and the publication of these provide 


guidance regarding the legal regulations' becoming effective. 


2. It follows from the general mile of the renal law's effectiveness in 


terms of time that if a new law goes into effect between the time the offense 
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is committed and when it is judged, this has no retroactive potential, that 
is the action mst be judged not according to the new, but to the old law, 
The Proposal makes an exception from this in that case if the action is not 
an offense according to the new law, or if it is to be judged more leniently. 
That is, such a change in the penal law means that the new law — evaluating 
the action's dangerousness to society differently from the previous one — 
terminates or decreases the protection by penal law, and it is fair to take 


this into consideration for the advantage of the perpetrator. 


Whether or not the new law makes a more lenient evaluation possible, must be | 
determined not only on the basis of the type ani severity of the punishment 
to be applied but by comparing all the regulations concerning the penal law 
responsibility. 


Certain fact cituations of the Proposal's Special Part are so-called framework 
regulations (for example Paragraph 311. sec. (1)). The statutory provisions 
which fill out the framework regulations are not penal law statutes, therefore 
in general Paragraph 2. does not refer to changes in these. But exceptionally 
this change may also be taken into consideration if the penal law protection 


ceases to exist through this. 
Fffect of Location and Person 
To Paragraph 3. 


1, The significance of regulations concerning the penal law's effect as to 


222 





location and person has increased in the last decade. One of the reasons for 
this is that due to the expansion of international economic and cultural 
links and the constantly spreading tourian the mmber of those who are within 
the territory of another comtry has significantly increased. The other impor- 
tant reason is that those forms of criminal activity which are inherently 
international in character (for example, mmeggling) has increased, or 
international collaboration and cooperation is desirable against then because 
this is the only hope to overcome them (for example terrorism, gaining posses- 


sion of an aircraft), 


These characteristics of the develorment of criminal activity cause the states 
to expand their links aiding the fight against criminal activity. But the 
measures serving cooperation must go together with the justified protection 


of the state's legal authority, deriving also from its sovereignity. 


Building up the broad circles of the state's legal authority and enforcing 
it with safety measures does not contradict the strengthening of international 
collaboration against criminal activity, does not hinder joint steps to be 


taken by the states. 


2. As the main rule of the penal law's territorial and personal effect and of 
the legal aithority of the Mungarian People's Republic's crime fighting and 
justice administering organs, the Proposal specifies the circle of those 


persons and actions in which the Hungarian state desires to practice its 
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penal authority, then it gives orders regarding under whan conditions ani in 
which cases it will give up its legal authority. 


3. Netermination of the territorial and personal effect has four basic prin- 
ciples: 

— the territorial principle, according to which the state's penal authority 
exteni’s over all offenses committed on its territory, regardless of the 
citizenship of the perpetrator; 

-— according to the citisenship principle the state's penal power extends over 
its own citizens regardless of where the offense was committed; 

-- the national selfdefense principle which extends the state's penal power 
over those offenses without regard for the perpetrator's citizenship and the 
place of its comission for those offenses which harm the state's basic 
interests; 

— according to the principle of unconditional penal rower (universality) an 
offense committed by amyone must be punished regardless of the perpetrator's 
citizenship and the place of commiss on, 


None of the orincivles listed may gain effect by itself exclusively, because 
it would either leave the protection of society unfulfilled or excessively 
extend the application of penal law and this could leave to international 
international conflicts.Therefore the Proposal combines the introduced prin- 


cinles and accerts from those the things which are necessary and expeditious. 


4. Section (1) expresses the essence of the territc..l principle: the 
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Rungarian law must be applied to all offenses committed on the territory of 
the Hungaricn People's Republic. This same section gives effect to the citi- 
senship principle also: the Hungarian law must be applied in the case of a 
Rungarian citizen for actions committed not only in Hungary but also abroad, 
if this is an offense according to the Hungarian law. In the case of a 
Fungarian citizen the limitation of legal authority is permitted by the 
Proposal only in exceptional cases: Paragraphs 6 through § give detailed 
orders about this. 


Section (2) includes the offenses committed on a Hungarian ship and aircraft 
-— regardless of the location of where the ship or aircraft is at the time -- 


under the same treatment as offenses committed within the country. 


Waterway vehicles, floating work machines and floating equipment are included 
in the concept of ship. Paragraph (4) of law No 6 of the year 1973 concerning 
shipping provides guidance about which ship is to be considered a Hungarian 
ship. 


Tn the case of offenses committed on the deck of a Pungarian aircraft the 
Aungarian People's Republic has accented responsibility in order to nractice 
the Pungarian leral authority by point 1/b of Article 5 of the international 
agreement mublished by law ‘Yo 17,of the year 1973 concerning the overcoming 
of illegal acts against the safety of civil aviation, and by point 1/a of 
Article 4 of the international agreement published by law No. 8 of the year 


1972 concerning the overcoming of illegally gaining possession of aircrafts, 


225 











To Paragraph 4. 


1. Pararraph 4 concerns offenses cammitted abroad by a non-Hungarian 
citizen. Tn the listing of section (1) partly the principle of national self- 


defense ami partly the principle of un'vorsality are observed. 


Point a) mst be amplied also when the action is not an offense according to 
the law of the place where it is committed but is for example a contravention 
or other illegal action but not an action contrary to the penal law, While 
point b) reflects the principle of national selfdefense, point c) reflects 
the principle of universality, The latter prescribes the application of the 
Rungarian law for such offenses camitted abroad by a non-Rungarian citizen 
the rurguit of which is obligated by international pacts (for example the 
international pacts concerning the protection of var victims as published by 
law Yo 32, of the year 1954, the international pact made on the subject of 
preventing and punishing genocide as published by lew Yo 16,o0f the year 1955, 
the pact concerning suvpression of counterfeiting of money, published by law 
Wo XI, of the year 1933), 


2. Tt may also possibly have foreign policy significance if proceedings are 
begun for an offense committed abroad against a non-Hungarian citizen, There- 
fore section (2) refers the initiation of such penal proceedings into the 
chief public prosecutor's sphere of authority. 


If the chief public prosecutor does not order the initiation of penal pro- 
ceedings, a reason for exclusion from penalisability exists (Paragraph 22 
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“iplomatic Taemnity and Other Immunities Based on International Law 
To Pararranh 5. 


Paragraph 5 insures the omission of being held responsible by penal law for 
persons enjoying diplomatic imunity and other immmnities based on internatio- 
nal lav. These persons are entitled to immmnity to the extent provided by the 


international pact, or in the absence of this by international practice. 


Section 31, point 1, of the international nact concerning diplomatic relations, 
as published by law “o 22 of the year 1945, states with general effect that 
the dinlomatic representative is immine from the host country's penal law 
authority. 


Taking a stand in the question of international practice requires broad 
knovledge and circumspection in a unique area of the law. Therefore in this 
question the justice minister's statement mist be taken as foundation by the 





person applying the law. 


Yalidity of foreign Sentence 


To Paragraph 4, 


1, Vith the exoansion of international contacts the progress of law is moving 
towards the recognition of the effect of foreign sentences. Damestic validity 
~~ that is, identical with that of a sentence by a Mungarian court -~ of a 


sentence by a foreign penal court may be manifested in taking over the 
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aftministration of a penalty, and in the penal law consequences (for example 
being a repeat c*fender) tied to sentencing, and in establishing the prior 


penal record of a person. 


Anong these, Pararraph 7. gives orders concerning taking over the adninistra- 
tion of a penalty. -- "me to the differences between social systems and legal 
systems it would ot be mroper for us to consider the sentences of all foreign 
penal courts to have the sare validity as the Fungarian court's sentence. 
Therefore the Proposal considers the sentence of a foreign court to have the 
same validity as a sentence of the Hungarian courts if an international pact 


vrescribes this. 


‘Inder the conditions regulated in Paragraph 8. the conducting of a penal pro- 
ceeding may be offered to a foreign mthority, If the process is conducted 
abroad on the basis of the offer, it is justified for us to consider the deci- 
sion made during it to have the same validity as the decision of a Fungarian 


court. 


2, If = in the absence of conditions defined in section (1) — the foreign 
court's decision does not have the same validity as that of a Mungarian court, 
penal proceedings are in order against a person belonging under the effect of 
the Fungarian penal law even in spite of the judging which took place abroad, 
Hovever, conducting the proceedings is not always necessary, it is not for 
example if the Hungarian court predictably aleo would not mete out a more 
severe penalty, Currently the law on penal proceedings (Be Paragraph 393.) 
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(Be=Penal Process Law] refers the decision of whether in a given case it is 
necessary to initiate penal proceedings, into the chief prosecutor's sphere 
of authority. The Proposal accepts this order, Absence of a decision by the 
chief orosecutor ordering the initiation of proceedings is a reason for exclu- 
sion from penalizability (Paragraph 22. point i)). Inaamch as the chief 
prosecutor orders the initiation of a penal proceeding, it would be unfair if 
the perpetrator had to suffer two penalties for the same offense. Therefore 
the penalty administered abroad as well as preliminary custody suffered there 
must be counted towards the penalty meted out by the Fungarian court The 
orders of Paragraph 99. prov.de guidance in this case for calculating prior 
custody. 


Taking Over and Yielding the Administration of Penalty. 
To Paragraph 7, 


1, In the case when the sentence of a foreign court is carried out in this 
country, the Rungarian authorities accert the responsibility to carry out the 
punishment meted out in the foreign court's sentence, 


The Proposal creates the possibility of administering a punishment in this 
country which was meted out by a foreign court, Since this institution of the 
penal law involves the limiting of the state's sorereipnity, apolication of 
thie may take only on the basis of an internativnal pact. 


In the case of carrying out the sentence of a foreign court, it is aleo a 
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basic requirement that this carrying out be done in a form which fits into 3 
the penal system of the country which takes it over, It would cause umecessary 
difficulties unsolvable in practive if the carrying out were to be done in 

accordance with the foreign statutes. Therefore the Proposal states that the 

fungarian law mist be arplied for the method of carrying out a punishment 

meted out abroad. 


2. Yielding to another country the administration of a pena ty meted out by 
the Yungariean court's sentence means a giving up of rights by the penal law 
authority. But expansion of the international links makes aleo this necessary. 
The penalty's goal -—- primarily the individual prevention -—— does take place 
in a limited mamer in the case of a non-Pungarian citizen, and the fact that 
a& penalty is administered abroad may mean an increased disadvantage. Therefore 
the Proposal provides the possibility to yield the administration of a 
penalty meted out by the Fungarian court to another country. This aleo may 
take place only on the basis of an international pact. 


O*fer to Conduct Penal Proceedings 
To Paragraph 8, 


The offering to conduct penal proceedings is that case of giving up the rights 
to penal legal authority when the country possessing the legal authority ini- 


tiates a move that another country should take over the conducting of the 


proceedings. Offering the proceedings, which is receiving increasingly larger 














anc larger significance with the expansion of international contacts, in 
contrast with the general rules of the penal law's territorial and personal 
effects represents increased validity of the citizenship principle. In the 
interest of the more efficient realization of the punichment's goal, the offer 
makes it possible that the perpetrator should be held responsible by his 

own country's authorities even if he cammitted an offense abroad and the 
proceedings otherwise could have taken place abroad. At the same time this 
also serves a mmane goal, because being held responsibe abroad generally 
involves increased disadvantages, 


Currently the venal vcrocess law gives orders about offering penal proceedings 
(Be. Paragravhs 391 through 393), but since this is a legal institution 
related to the penal law's effect, the Proposal defines the preconditions for 
making the offer, 


“he offering of penal croceedings may take place in two cases, If Fungarian 
legal authority exists for penal rroceedings against a non-Pungarian citizen 
but the perpetrator returned to his home country, extradition is not in order; 
thus the "ungarian authorities cannot take measures besides offering the 
proceedings, It may also be expeditious to yield the conducting of penal 
proceedings to the domestic authorities of a non-Mumgarian citizen perpvetrator 
if he ie still in “ungary when the oroceedings begin. The offering of penal 
proceedings may take place in any stage of the proceedings, until ite legally 
binding final conclusion, In all cases it is a condition for making the offer 
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that conductine the proceedings by the perpetrator's domestic authorities be 
practical, 


The offering of penal proceedings can be done not only on the basis of inter- 
national nact or recirrocity. Practical viewpoints justify thst the law should 
not contain such restrictions, “‘aturally this does not exclude the interm- 
tional pacts from also giving orders about the offering of penal proceedings. 


2. "rom the content and purnose of offering the penal proceedings follows that 
in general this camot take nlace in the case of a Fungarian citizen, But the 
complete exclusion of Hungarian citizens would frustrate thie practical 
measure in such cases when the Pungarien citisen lives abroad and those view- 
pointe which justify the yielding of legal authority exist in the same manner 
as they do in the case of a non-Mungariar citisen. Therefore Paragraph (2) 
mares it porsible to offer the penal proceedings against a Mungarian citisen 
if the perpetrator at the same time ie a citizen of another cou y also 
(so-called dual citizenship) or if he settled abroad, 


3, Inagmch as the Pungarian court has already fudged the action with legal 
finality, the offering of not the proceedings but of the yielding of the 
nenalty's administration may be in order (Paragraph % sec. (2)). Thus in 


such a case section 3) excludes the possibility of making the offer. 








Extradition and the Rights of Asylum 


To Paragraph 9. 


1. Fxtradition is ech « legal assistance in penal law among the countries 
during which one country hands over a pezson who is on its territory to another 
country for the purpose of conductinre a penal vrocess or of carrying out a 
penalty. 


Tt ie a basic principle of extradition, generally valid in the international 
penal lav, that the state does not give out its own citizen to another state. 
Section (1) states this. The Proposal's order does not affect the validity of 
international legal obligations contained in Item 46, of the peace pact as 
published by law “o XVIII, of the year 1947. 


2. According to section (2) the extradition of a non-fungarian citizen is in 
order on the basis of an international nect, and in the absence of this, in 
the case of reciprocity, Peciprocity may be permanent or insured from e-se to 
case. Since its existence has no statutory form, the justice minister's 


statement mus be considered for guidance in this question. 


3. The condition for extradition is that the given action be considered an 
offense by the penal lave of the country requesting as well as of the one 
requested in the extraditionand that the person requested to be extradited 


be able to be held responsible by the penal laws of both countries. The inter- 





national pacts dealing with extradition adequately regulate this question, But 
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this princinrle met also be valid also in the case of reciprocity. Section (3) 
gives orders regarding this. 


4. Paragraph 47, of the Constitution insures amesty to those who are perse- 
cuted for their democratic behavior, for their activities exerted in the 

interest of social progress, the liberation of peoples, protection of peace. 
The exclusion of giving out [extraditing] a person who has received amnesty 


is in harmony with the meaning of amnesty. 
Chapter II. 
The Offense and the Perpetrator 


The penal law — as Paragravch 1. states it — serves its established goal by 
defining the offenses, as well as the legal disadvantages applicable against 
the perpetrators, The two central concepts of penal law -— the offense and 
the perpetrator (offender; "committer"} are closely interrelated. Offense 
without a perpetrator is a conceptually excluded thing — as is the reverse. 
Therefore in this Chapter the Proposal regulates the most general orders con- 


cerning the offense and the perpstrator, 


Chapter III, is divided into three Titles, The offense apvears in its own 
fvll, completed shave in Title I.; this Title gives arders about the forms of 
being guilty as well as about the agglomerate offense, that is, about the case 


when the perpetrator is held responsible in one proceeding for the commission 


of more offenses, The offense's irregular forms of appearance, when the 











perpetrator's activity remains in the exverimental or preparatory stage, 
receive space in Title II. Title III, deals with the perpetrators of the 


offense. 


Title I. 


Title I, contains the basic orders concerning offenses, It defines the concept 
of offense, orders the division of offenses into felonies and misdemeanors. 
Demarcation of offense-unit and agglomerate offense is an important question 
of the legal qualification of offenses, therefore the concept of agglomerate 
offense as well as the regulation of when does a continuously committed 
offense take place received space in this Title. — Intentionality and care- 
lessness are two basic forms of being guilty. The Proposal defines the 
concepts of these here, and also gives orders about when the more severe con- 


sequences tied to the result of an offense may be applied. 


The Offense 


To Paragraph 10, 


1, An act of offense can be accomplished only a human act — activity or 
omission, Section (1) mrovides a definition for offense which includes the 


offense's significant contentual distinguishing marke. 


The Proposal emphasizes dangerousness to society as the foundation for the 
concert of offense, The act's dangerousness to society means that it harms or 


endangers society's interest, 
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2, The act's dangerousness to society in itself is not sufficient to define 
the concept of offense, The Special Part defining the individual offenses is 
also an organic part of the law. The Proposal declares only those of the 
wrongly committed acts dangerous to society to be offenses for which the 
Special Part orders penalties to be meted out. Tims the Special Part is comp- 
rehensive in character: besides the ones listed in it, other offenses -—- by 
way of analogy — cannot be established. 


3, Tt is a generally accerted principle that the application of the penal law's 
consequences can take place only in the case of the perpetrator's guiltiness, 
Tn the broader sense guiltiness indicates that both the material law and the 
procedural law conditions of holding one responsible by vcenal lew did 
materialize. But Paragravh 19, contains this exnression in the stricter sense: 
it means the subjective element o* the offense, subjective guiltiness by this, 
and because of this -—- without usine the word guiltiness -—— it expresses it in 


the categories of intentional and careless commission, 


Carelessness is the form of guiltiness milder than intentionalness, The pursiit 
of careless behaviors by penal law is umecessary, impractical in the majority 
of cases, Other tools =~ those of [the] rulebreaking, disciplinary, civil law 
and state goverrment [vcrocesses] — are also sufficient to overcome than. 
Senerally it is justified to hol? someone responsible by penal law who inten- 
tionally opvoses the law's orders, But the verson who violated the penal law 
through his negligence or carelessness mist be held responsible only excep- 
tionally, in the cases defined by the law, 
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L. Section (2) defines the concert of dangerousness to society. The defini- 
tion's basis is the Hungarian People's Republic's socialist national, social 
and economic order, Protection of the national, social and economic orders 

— in its most abstract form -- also includes vrotection of the persons and 
rights of the citizens on society's scale. But the Proposal particularly 
emphasizes that it protects these interests not only in general terms but also 
with regard to the individual citizens, Penal law protection is not limited 
to only Fungarian citizens. By citizen -—- in absence of regulation to the 
contrary -- the human, the natural person must be understood, regardless -f 


his citizenship. 


The spectmm of subfects enjoying the penal law's protection ranges from the 
individual citizen to the Pungarian People's Pepublic including all citizens. 
Thus the meaning of this order extends also over the state-, social and eco- 
nomic operating organs, organizations, The deed which harms or endangers a 

specific group of people is just as dangerous to society as is the injury or 
eiangerment of the national, social or economic orders, or of the rights of 


citizens which comnose the community. 


5. “angerousness to society means that the offense inijurs or endangets some 


ojlfect protected by the penal law. 


Protection by penal law mist be insured not only against those actions as a 
consequence of which a result disadvantageous to society has taken place, but 


also against those which bring about the danger of sich disadvantage. Therefore 
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-- in some cases — the Proposal declares also such behaviors to be offenses 
which do not cause an actual disadvantage but represent or may represent a 
danger situation, The punishability of attempt, making some preparatory 
actions subject to penalty, as well as the various endangerment fact situations 


belong in this area, 


A, Nangerousness to society is an increasable element of the concept of 
offense, Among the behaviors dangerous to society the penal law declares only 
those to be offenses which must be fought with the tools of penal lav, 


There may be a difference between er action's abstract dangerousness to 
society taken into consideration by the lawmaker and the actual dangerousness 
of real cases to society, The reason for thie is partly that then the offense 
is defined the lawmaker picks out and writes down the behavior's typical 
characteristics, thus he can express the action's dangerousnese to society 
also only in general terme, On the other hand the measure of dangerousness of 
certain behaviors to society may also change with the passing of time, it may 
decrease or increase in accordance with the develorment of social conditions, 


In some cases the dif*erence between an act's abstract and actual dangerous- 
nese to society mav extend so far that the formal materialization of the fact 
situation's elements contained in the Special Part is not dangerous to 


society at all. 


Tt can be derived directly from the definition of the concept of offense as 


given in section (1) that there is no offense even though a behavior formally 
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accomplishes some fact situation of the law's Special Part but because of the 
specific circumstances of its commission it is not dangerous to society. To 
wit, im such a case one of the conceptual elements of offense, the dangerous- 


ness to society, is missing. 


Offense and Perpetrator 


To Paragraph 11. 


1. The weights and characters of offenses' dangerousness to society differ. 
This is the basis for differentiating among offenses, which the Proposal 
accomplishes also by dividing the offenses into felonies and misdemeanors. 
This division also corresponds to the public's concept, which sees significant 
differences between offenses of differing weights. 


The basis of demarcation between felony and misiemeanor is partly the form of 
guiltiness, and vrartly — for intentional behaviors — the law's penalty item 
reflecting the offenses’ dangerousness to society. 


2, On the basis of section (2) all offenses committed out of carelessness are 
misdemeanors, regardless of the extent of the law's penalty item, This is 
justified by the fumdamental difference appearing in the character of inten- 
tionally and carelessly committed offenses, and in their judgement by society. 


Tn the case of intentionally committed offenses the Proposal designates the 


loss of freedom for two years as borderline. According to this, offenses 
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threatened by a maximum of two years' loss of freedom and committed inten- 
tionally are misdemeanors, offenses threatened by more severe penalty than 
this are classified as felonies, Yor the purpose of obtaining information 
more easily, each individual fact situation of the Special Part specifies 
whether the given offense is a felony or a misdemeanor. 


3. The difference in weights between felony and misdemeanor mist be taken 
into consideration also vhen regulationg ee of the law's institutions. In 
accord with this the Proposal sets different rules far misdemeanors in the 
areas of the manner administering the loss of freedom, suspending the aimi- 
nistration of a penalty, release from under the disadvantages tied to having 
a prior penal record, as well as for the reason for terminating penalisability 
materializing in the military penal lav, and for the area of being judged in 
the disciplinary legal ncrocess. 


4. In the Provosal's verbal usage, offense is a collective concept which 
includes felonies and misiemeanors, Thus vhere the law does not mention 
felony or misiemeanor but speaks in general about offenses, this must be 
understood to include felony and also misdemeanor. 


Agglomeration 


To Paragraph 12. 


The perpetrator may accomlish one or more offenses, Proper evaluation of its 
dangerousnes: §§ ° “ciety, and further, crocedural practicality viewpoints 
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justify that if possible the several offenses of the same perpetrator should 
be judged within the same proceedings, At such time the offense: pile up, 
agglomeration of offenses exists, Thus offense agglomeration is a miltitude 
of offenses which comes into existence when the perpetrator accomplishes 
several offenses and those are judged in one proceeding. This definition 
includes both cases of offense agglomeration: when the perpetrator's behavior 
manifesting itself in one single act accomplishes the fact situations of 
several offenses (formal agglomeration of offenses), or when his severrl, 
separable behavior manifestations accomplish thie (material agglomeration of 


offenses). 


2. Offense unit means that the perpetrator accomplishes one offense. What qua- 
lifies as one offense devends primarily on the definition of the offense's 
legal fact defiation, but other orders of the law may also create unities, 


Section (2) defines the legal criteria of continuously committed offense. On 
the basis of this regulation a contimously committed offense is a legal 


offense unit. 


Establishment of contimity has subjective and objective comlitions, Ite sut- 
jective condition is the unit of the perpetrator's decision. But this does not 
mean that the uniform decision must develop inherently to cover the commission 


of all offenses; it means that requirement that each individual act mst stem 


from the same decision, 





The objective condition of contimity is that there be several acts and these 
be related to each other. But “same kind" of offense means that offenses 
defined by identical legal fact situations of the Special Part may belong in 
the unity of contimity. But the legal qualifications of the individual acts 
do not have to be completely identical, for examnle determination of conti- 
muously committed offense is not excluded if one part of thefts accomplishes 
the fundamental case of the legal fact situation while the other a qualified 


case of this. 


Commission "in short time intervals" expresses connection in terms of time 
between actions belonging into the same continuous unit. The short time inter- 
vals mean relatively close connection in terms of time, thus it is not 
necessary to complete the acts immediately following each other, “ot only 
days and weeks but possibly even a month or two may pass between the acts, But 
that longer passing of time due to which the acts separate from each other so 
sharply that including them into one unity is unacceptable both to legal eva- 
luation and for the public's comprehension, excludes continuity. 


A further case of legal unit is businesslikeness interpreted in the General 
Part (Pararraph 137, point 7.) Individual fact situations of the Special Part 
also contain orders which include accomplishment of the legal fact situations 
of several of“enses into a unit (for example the taking of a man life 
committed against an official person, Paregraph 146. section (2) point e)). 
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Intentionality and Carelessness 


To Paragraph 13. 


1. The Proposal distinguishes two forms of guiltiness, intentional and care- 
less. The image of consequence for an act prohibited by the penal law appears 
in the mind of one acting intentionally. But this does not keep him back from 
committing the o*fense; either because his endeavors are precisely that the 
mentioned consequences should occur, that is, he wants them, or because — 
even though he does not desire than — he accepts their taking place. The 
direct and the pvotential intentions are separated by this from each other. 


2. The penal law concept of intent encompasses a broader area than what the 
public interpretation understands by intent. According to this latter, the act 
is intentional if ite perpetrator wanted to achieve the realization of con- 
sequences tied to the act. The penal law calle such act purposeful. 


Tf the Proposal ‘esires to omit the cumishing of a commission of potential 
intent in some fact situation of the Special Part, it solves this by taking 
purpose as an element of the fact situation, If the offense's legal fact 
situation does not refer to purpose, commission of the act not only by direct 
but also by potential intent is also punishable, Evaluation of the differing 


weights of the two kirde of intents belongs in t e area of meting out the 


penalty. 


3. Awareness of dangerousness to society is a component element of intent. 
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Thus the mere possibility of the knowledge of dangerousness to society is not 
enfficient to establish intentionality. Ewen though the Proposal does not 
speak about thie when it defines the criteria of intentional comission, it 
unambiguously follows from the rules concerning the making of error in dange- 
rousness to society (Paragraph 27. sections (2) ani (3)) that one may not 
speak of intentional guiltiness in case the knowledge of dangerousness to 
society is absent. 


To Paragraph 11. 


1. While the image of the act's consequences ir « conceptual element of inten- 
tionality, thie is missing in one of the forms of careleseness. If foresight 
of the consequences is missing fram the perpetrator's knowledge because he is 
guilty of nerligence in this respect, hie act is an offence committed due to 
carelessness. The Proposal designates this negligence in the perpetrator's 
failure to have the attention or circumspection expectable of him, Thie form 


of carelessness is negligence (negligentia) [lat.]. 


Tn the case of the other form of carelessness, knowledgeable carelessness 
(luxuria) [Lat.] the image of the consequences ir not missing. But the perpet- 
rator does not give up hie planned act because — even if thoughtlessly so -~ 
he hopes that the harmful consequence will not occur, 


2. The question of chance (risk) also appears in the sphere of carelessness. 
According to the Proposal's viewpoint the acceptance of permissible risk 
excludes the act being illegal, but does not exclude guiltiness, Sometines 
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socially useful goals can be achieved with the danger of harm to to other 

legal objects, If the causinr of danger in the interest of this goal is per- 
mitted and necessary, the riek it involves ~ assuming that all possible end 
necesrary measures have been taken in the interest of avoiding cr minimizing 


the danger — is not an offense, 


To Paragraph 15. 


Guilt is an indispensible condition of penal law responsibility, The Proposal 
gives effect to this principle in regulating responsibility for the act's 
result as well as for conditions which qualify the offense to be more severe. 


According to the Proposal the perpetrator is responsible for much results 
only if he causes them by at least carelesmess, this order excludes objective 
responsibility based on merely causing it. 


This order is applicable only if the regult appears as a modifying circum- 
stance, The order must be anplied alike to offenses committed intentionally 

or carelessly. The "at least carelessness" in the Proposal's text means that 
if even the carelessness is missing with respect to the result, the perpetrator 
is not responsible for the result, but even intentionality is not excluded 


vith resvect to the regult. 


If the perpetrator out of carelessness causes a result which qualifies the 
intentional offense more severe, mixed guiltiness comes to existence, In the 
Proposal's aystem an offense of mixed guiltiness ir intentional offense fron 
the viewpoint ©° legal consequences. 
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Pact situations cccur in the Propmosal's Special Part which materinquise only 
if the pervetrator ice guilty of mixed guiltinese (for example bodily hare 
causing death, Paragraph 170. sec. (5)), while in other fact situations the 
perpetrator with respect to the regult may be guilty of either intentionality 
or carelessness (for example bodily injury causing lasting deficiency, 
Paracraph 17. sec. (4)). 


Title II. 


Materialization of the intentional offense may be broken down into stages: 
the decision to commit the offense, its preparation, attempt and campleted 
offense. But in practice not a)l stages of cammiesion occur in all offenses, 


some may be anitted. 


The penal law evaluates the origin of intent only if it ie expressed in the 
form of vpreparation, attempt or completed offense. The Proposal gives no 
orders about campleted offenses because completeness is the complete realisa- 
tion of the legal fact situation; the legal fect situations of individual 
offenses are contained in the Special Part, Sut attempt and preparation call 


for unique evaluations, 
Attempt and Preparation 


To Paragraph 16. 


1. Paragraph 14. defines the concept of attempt. The offense's "intentional*® 











adiective emvhasises that only an intentional offense has a* tempt. 


2. Attemot cecure if commission of the offense is begun. This instant sepe- 
rates the attempt from preperation, Vhen the cammission of the of*ense can be 
considered to have begun, can be established on the basis of analysing the 
given legal fact situation. Yor example forced entrance into «a strange 
areartment with the intention of stealing qualifies as the beginning of *heft; 
placement of a poisoned liquid for the purpose that someone should drink it 
and die from it is the begining of killing ea man being. 


Incompleteness of commission can be established ifen all fact situation 

elements of the of*ense did not materialize. If “or example the remit is an 
element of the offense's legal fact situation, without the achievement of a 
result only an attempt can be found, even if the perretrator did his utmost 


in the interest of achieving the result. 


To Paragraph 17. 


1, The attempted act's danceroumess to society is generally milder compared 
to the completed offense, even though many times the perpetrator could not 
help it that the offense revained incamplete. This is why section (1) provides 
for the possibility of punishing the perpetrator of an attempt also vith 


the same penalty as is meted out for the campleted offense. 


Several variations of attempted act are known ‘completed — uncampleted, 
near -- remote, etc.). The weights of dangerousness of these, and of their 
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perpetrators, to society may differ from each other significantly. The 
Proposal takes all these into consideration when it speaks about the applica- 
tion of the penalty item of completed offenses in the case of an attempt. 
This order expresses that in determinin~ the penalty the basis for starting 
out is the penalty item established for completed offenses, but the penalty 
meted out does not necessarily have to be identical with the one which would 


be applied in the case of a co pleted offense. 


2. In order for the offense which remained in the sttempt stage to deserve | 
punishment, it must be dangerous to society in spite of its being uncanpleted,. 
Committing the attempt on an unsuitable object or with unsuitable tools 
affects its dangerousness to society. -- The object is unsuitable if it is 
impossible to achieve the intended result on it. The tool is unsuitable if it 
is not suitable to achieve the intended result under the given circumstances 


or under the given conditions, or in the extent or quantity in which applied, 


The theory of penal law knows several solutions for evaluating unsuitable 


attemps: 


There is a view which excludes penalizability in the case of absolute wmeuita- 
bility of committing object or committing tool, Penalty must be applied only 
when the unsuitability of the tool or object is merely relative. 


The concept opposing thie emphasizes the personal side. According to this it 
considers all such attempts to be subject to punishment which express the 
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ultimate and concrete will aimed at committing the offense. 


Tn its full consistency neither concept satisfies society's sense of fairness. 
The former view would leave the pickpocket unpunished who tried to steal from 
an empty pocket; but according to the latter even that superstitious person 
should be punished who wants to kill his enemy by curse. 


Numerous degrees of unsuitability of attempt can be distinguished, and its 
prorer evaluation is possible only on the basis of the given circumstances, 
such as for example by taking into consideration the relationship between the 
perpetrator and the injured party. The Provosal provides the means for this 
when it makes limitless mitigation of the punishment, even its omission 
possible, Because of this, the unconditional insuring of complete freedom 
from punishment would not be proper, because in the given case even the 


unsuitable attempt may represent a certain degree of danger to society. 


3, Among those reasons as the consequence of which the completion of cammission 
of an offense does not occur, that one has special significance when the per- 
petrator changes his decision and abandons the commission of his act. If this 


is voluntary, the Prorosal excludes the perpetrator's punishability. 


This order is based on that legal volicy consideration that society has 
preater interest in the law~violating result not occurring than in punishing 


the perpetrator. This consideration also meets with society's sense of fairness, 


To wit, voluntary abandonment is usually the sign that the perpetrator is not 











uninhibitedly antisocial but sane motivations acting against cammission of the 
offense are also operating within him, The promise of freedom from punishment 
increases the effect of these positive factors, and much more vigorously than 
if the law only made mitigation of the punishment possible for the case of 
voluntary abandonment. 


Voluntary abandonment refers to the uncompleted attempt, that is, for the case 
when the perpetrator did not do everything in his power in the interest of 
committing the offense, 


4. Voluntary prevention of the result can take place when the perpetrator 

has already completed the activity defined in the offense's legal fact situa- 
tions what is still left is the occurrence of the result, not requiring the 
perpetrator's further activity. Particularly the offenses against life and 
bodily integrity are the ones in which the perpetrator has the opportunity 

to prevent the result from taking place, or to lighten its severity. The legal 
policy considerations mentioned in point 3. in connection with voluntary 
abandorment are also valid for voluntary prevention of the results, 


5. Tf the offense has several perpetrators, and one of them prevents the 
result's occurrence, the one who did not cooperate in preventing the result 
does not enjoy freedom from being subject to punishment. — In case of 
uncompleted attemt the voluntary abandorment is followed by the abandoner's 
freedom from being subject to punishment only if the act remains uncompleted, 
that is, if the partners in the deed do not complete it either, 


250 








6, Section (4) gives orders about the leftover-deeds. The offense remaining 

in the attempt stage may accomplish also the fact situation of another offense. 
In this latter respect the perpetrator's act i: no longer an attempt, there- 
fore there can be no abandorment. For exemple, if the person breaking into a 
strange apartment with the purpose of stealing voluntarily abandons the 
commission of thefthe will not be subject to punishment for this, but he 


remains responsible for private dwelling violation [oreaking and entering]. 


To Paragraph 18, 


1, Preparation is that activity the goal of which is make it nossible or to 
make it easier to cammit some intentional offense, Such acts are for example 


the acquiring of equirment, preparing these, spying out ["cesing”) the loca~ 
tion and the chosen victim. 


Section (1) designates all this in insuring the conditions necessary for the 
comission of the offense or for making it easier; encompassing thereby ell 
types of creparatory activities, The section's remaining part is of the 
character of giving examples, because the invitation, offer, acceptance and 
agreement belong within the sphere of insuring the personal conditions of 
commission, -~ Invitation borders on instigation; the justification tied to 
Paragraph 21. covers their demarcation, 

The common characteristic of all preparatory activities declared to be punish- 


able is the purpose, 


The preparatory activities -—- in contrast vith attempt -- do not belong 
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under the legal fact situation of offenses intended to be camitted. 


The preparation is to be punished only when the law's Special Part so orders. 
This occurs only exceptionally, in the cases of some of the more serious 


offenses. 


2. The viewooints considering which the Proposal insures freedom from penalty 
for the perpetrator of an attempt in the cases of voluntary abandonment or 
prevention of result are also valid with respect to preparation. In case of 
prevaration the non-materialization of the offense corresponds to that goal 
desirable by legal ~olicy which the prevention of result recresents in the 
attempt stage. A report made [to the authorities] at the proper time is also 
an appropriate tool for preventing an offense which is in the preparation 
stage; this justifies its exempting effect. 


3. In section (3) the Proposal regulates the responsibility for the leftover- 
deed. If begiming the offense does not occur due to the perpetrator's volun- 
tary abandonment, or if begimming of commission does not take place due to 
activity conducted for the purpose of preventing this or in the case of his 
such efforts even for another reason this does not take place, or if the 
perpetrator reports the preparation to the authorities -- his responsibility 
for other offenses accamplished by the preparation remains. 


Title ITI. 


In the Special Part the Proposal uses the perpetrator's person as basis for 
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defining the fact situations of the individual offenses, But it is justified 
to punish the persons also who violate the penal law not as perpetrators but 

in some other way. It is therefore necessary for the General Part to contain 
also such orders on the basis of which it can be determined in the case of 
what type of behavior will someone's act be linked to the individual legal fact 
situation in such a way as to even though he is not the perpetrator of an act, 


yet he owes responsibility to the penal lav, 


Title ITT. gives orders about the offense's perpetrators, it considers the 
persons performing the act (performer and accomplice) and the partners (the 
instigator and the accessory before the fact) to be such, 


Among the forms of committing an offense in company, the Proposal regulates 
crime pact (Paragraph 137. point 6.) and cammisesion in group (Paragraph 137. 
point 11.) not in the Title dealing with the perpetrators but in the interpre- 
tive regulations, And the Provosal's Special Part deals with the forms of 
related offenses; tims for example with being accessory after the fact (Para- 
graph 244.) and failure to make a report to the authorities (for example 
Paragraphs 150,, 219., 223 and 344.), 


The Perpetrators 


To Paragraph 19, 


Paragraph 19. lists the perpetrators of an offense, Perpetrator is a collective 
concept whicii includes the performer, the accomplice, the instigator and the 


accessory before the fact. 
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The Proposal divides the perpetrators into two main groups: the persons per- 
forming the act and the partners. According to this, later it speaks 
separately about the persons performing the act (Paragraph 20.) and also 
separately about the partners (Paragraph 21.). 


To Paragraph 20, 


1. Section (1) defines the concept of culprit: accomplishment of the offense's 
legal fact situation is the culprit's activity. Thies definition refers to the 
most general form of being a culprit, [which is] independent or direct 
culprit. The direct culprit accamplishes the offense's legal fact situation 
alone, without the aid of other culprits. The act's independent character is 
not influenced by using some tool, or if the act has an instigator or an 


accessory before the fact. 


2. The culprit may commit the offense not only alone but also together with 
one or more persons, Jf this other person can be held responsible by penal 
law, we speak of accomplice. Section (2) provides the definition of the 


concept. 


The co-culprits commit the offense together, thus the activity of each of 
them accomplishes at least one element of the fact situation. Besides thie, 
being a co-culprit also has an element in awareness; the definition 
"knowing about each othere' activities" expresses this. The burglar who 
pries open the door, is not a co-culprit of the other thief's theft, who 

-~ without the burglar knowing about this — enters through the open door 


and takee the things from the room, 
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According to the Proposal co-culprits are possible only in an intentional 





offense. The concept of co-culrrit is excluded in the form of carelessness 
appearing in negligence. Finding co-oulprits would net be excluded 
theoretically in the case of knowledgeable carelessness. But legal 
recognition of careless co-culpritry would make the regulation of culprits 
and participants unnecessarily complicated and inconsistent. 


Offense jointly carried out by co-culprits mict be considered a single uniform 
offense regardless of which one of them accomplished which movement of the 
legal fact situation. “rom this follows that each co-culprit is responsible 


not only for his own act but also for the jointly committed offense. 


Since the co-culnrit is also culprit, he is to be munished with the »enalty 


established for the culrrit, 


3. The Proposal does not define the concept of indirect culprit, the person 
who does not commit the offense in his own person, but causes it to be 
committed by another person who cannot be held responsible for it by penal 
law. Such is that case for example when the indirect culorit causes the 
offense to be carried out by a person of childhood age or by one mentally 


111. 


Considering its essence being an indirect culprit is being an independent 
culprit, That is, the person who carnot be held responsible for the offense 


-- from the viewpoint of penal law -- must be considered as a tool of the 


offense with the help of which the independent culprit accomplishes the offense, 











To Paragraph 21. 


1. Section (1) defines the concept of instigator. The instigator's activity 
ie inducement: that activity due to the effect of which the instigatee 
decides to commit the offense, and as a consequence of this decision commits 


or attemrvts it. 


The instigator's activity does not have to be the exclusive reason for the 
culprit's offense; even the thought of committing the offence does not have 

to originate from the instigator. The essential thing is thet ths instigation 
provide the decisive motivation in shaping the culprit's decision. This 
distinguishes the instigator from the psychological accessory before the fact, 
who strengthens the intention already developed in the culprit. 


The inducement must be intentional; the intention can also be potential. The 
result of inducement is the offense's commission. Thus if the instigated 
person does not accamplish even one element of the offense's legal fact 
situation, instigation cannot be established. This does not exclude a 
resultless instigation from being an offerse. That is, if preparation for 
the given offense is to be runished, the unsuccessful invitation to commit 
the offense mist be valued as preparatory action. But in as much as the 


invitation is successful, that is no longer preparation but instigation. 


If the culprit commite a more severe offense than at which the instigation 


was directed -- that is, with respect to the actually committed act the 











instigatcr's possible intent is missing --, the instigator is not responsi>!s 


for this more severe act. 


2. “ection (2) defines the concept of accessory before the fact. Being 
accessory before the fact is to extend assisstance, that is, an activity 
which makes commission of the offense easier for the culpri., promotes it. 


This assiestance can be physical activity (for example crevar®’ »™ of a tool, 
avoidance of an obstacle), but can also be psychological (encouragement, 
counseling). [The offense of] being accessory before the fact can also be 
committed by omission if the accessory before the fact intentionally fails to 
per°orm such an obligation of his the verformance of which would have been 
suitable to crevent commirsion of the offense or at least made it more 
difficult. 


The culprit's offense as well as the accessory before the fact's rendering of 
atsisstance must be intentional. Thus the accessory before the fact mict be 
familiar with the intentional offense to which he desired to extend aesistance, 
his awareness muct encompass his own aiding activity and its effect on the 
culprit's activity, and finally he must actually help the culprit in 


committing the offense. 


Pendering assisrtance carelessly does not constitute being accessory before 
the fact, but assirertance in the offense must not be rendered to a careless 


offense either. 
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3. Section (3) gives orders about penalising the participants. The instigator 
ar well as the accessory before the fact are to be punished on the basis of 
the same penalty item used for the culprit. 


Such regulation of munirhing the inctigator expresses that the weight of his 
act, ite dangerousness to society in general is not smaller than thet of the 
culprit. This evaluation also agrees with society's opinion. 


Tn general the act of the accessory before the fact is of lesser significance 
than those of the culprit or of the instigator, therefore in mort cases his 
responsibility for the offenses committed is malier than theirs, Bat in 
excertional cases the weight and significance of the activity of the accessory 
before the fact may reach those of the culprit or of the instigator, therefore 
the Prorosal makes it possible to punish them the same way. ‘Sut other than 
this, usually the court mnishes the accessary before the fact with a lighter 
penalty than the culprit or the instigator. Section (3) of Paragraph 97. 
exprerces this more lenient evaluation when in the case of an accessory before 
the fact it provides the oprortunity for twofold mitigation of the punishment 
to be meted cut, 


Chapter III. 
Obstacles to Yolding Se Pesponrible by Penal Law 


Chapter IT’. contains the obstacles to penalisability and the regulations 
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concerning these. “he Proposal divides the cbetecles to penalize ability into 
two groups: reasons excluding penalisability and reasons terminating penalis- 
ability. ‘mn accordance vith thie the chapter is divided into two titles, 


Title I. 





Peasons “xcluding Penalizability 


The reasone excluding penalizability are cireumstancer which exclude the 
occurrence of o*fense in enite of the fact that the concrete action accomp- 
lishes the fact situation of some offense defined in the law's Special Part. 
Some indispensible condition of the occurrence of offense is missing in the 
case of reasons excluding renalizability. 


The Proposal treate the absence of complaint, and among the other reasons 
defined by law the absence of report (Pararraph 232. sec. (5)) and absence 
of desire (Paragrarh 193. sec. (3)) also as reasons excludi-g penalizability. 
In these cases not the occurrence of the offense is excluded, but it is also 
a condition for the perpetrator to be penalisable that the person entitled to 
do so desire to have him held responsible by penal lew. Thus the absence 

of this te a reason which excludes penalisability. Put the other reasons 
defined in the law which exclude penalisability are in general bared on the 
fact that law abiding behavior cannot be exvected of the verpetrator (for 
example Paragraph 150, sec. (2), Paragravh 241. sec. (1)). 


The reasons lieted in Paragraph 22. pointe b), c), f), and g) do not in every 
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case exclude the perpetrator's penalisability, but in cases of conditions 
defined in the Proposal they only limit the extent of hie responsibility. 
Perides the reasons excluding pemalisability, Title I. aleo gives orders 
about these. 


To Paragramth 22. 


1. Paeragranh 22. liete the reasons which exclude venalizability. Paragraphs 
2%, through 31. give detailed orders about the ones listed in points a) through 
h). The other reasons defined by lav, mentioned in point 1) of the list 
summarizes those circumstances about which Chapter VITI. concerning soldie ‘s 
(Paragrach 123. sece. (1) and (3)) and the Special Part give orders. The 

latter contains such orders for the regulation of failure to make a report 
(Paragraph 150. sec. (2), Paragravh 219. sec. (2), Paragraph 223. sec. (2) ), 
troof of facts (Paragrarh 182), the desire (Paragraph 143. sec. (3) ), incest 
(Pararraph 203. sec. (2) ), insulting the authorities or official person 
(Peragravh 232. secs. (4) and (5) ), false witnessing (Paragravh 241. sec. (1) ), 
concealment of mitigating circumrtance (Paragraph 243. sec. (2)), accessory 
after the fact (Paragravh 244. sec. (4)), and bribery (Paragraph 253. sec. (3)). 


2. Paragraph 22. contains only those reasons for excluding penalisability 
defined in the Proposal and does not exclude other reasons vhich exclude 
penalisability which have developed in penal law theory and in the practical 
application of law from being given consideration (for example agreement of 
the injured sarty, permiesion by statute, fulfillment of professional 
responsibilities, etc.). 
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Childhood Age 


To Paragravh 23. 


A verson of childhood age cannot be the subject of an cffense. If a 
person of childhood age accomplishes the legal facet situation of some 
offense, due to the fact that the subject is missing no offense occurs. 


A person is of childhood age who has not completed his fourteenth year of 
life. In establishing the age limit the Proposal considers that young 
people generally complete their elementary echool studies at fourteen years 


of age, by this time they acquire the basic knowledge necessary for living 
torether in society. This naturally does not exclude that when necessary 


the proper authorities carry out appropriate protective and defensive 
measures arainrt a perron of childhood age who accomplishes the legal fact 
eituation of an offense, Order Yo 1/1974. (VI. 27.) OM [27 June; Minister 
of Education] concerning the custody authority procedures provides the 
poseibility for this. 


Tll “ental Fealth 


To Paragraph 24. 


1. A pereon who has completed his fourteenth year of life can be the 
subject of an offense ‘{f he possesses the ability of reason. In the 
absence of ability to reason the offense has no punishable subject, there 
fore the offense does not occur either, Section (1) gives orders about such 
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absence of the ability to reason for which there are biological reasons, 


The Proposal sunmarizes the biological reasons which exclude the ability to 
reason under the collective <orcept of ill mental health. The five reasons 
listed do not exhaust all biological reasone belonging within thie fear of ill 
mental health, because there are also other such pathological cases which 


affect the ability ‘o reason. 


Mental ‘‘7lness is such an illness of generally long duration which causes 
severe disturbances in the higher orders of nerve operation and which among 
other things also affects the worlds of thought, will, and emotion of the ones 


suffering in it. 


Feeblemindedness is not an illness but a decreased condition of intellectual 
capability the reason of which can be damage with which the brain was born or 
rossibly suffered during cildhood, In its more severe degree the feeble- 
minded verson is capable only of limited intellectual activity in all areas 


of life; his standards of comprehension, will, and emotion are low, 


Intellectual deterioration ‘dementia) [Tat.] is the permanent, for the most 
part progressive decline of the already developed intellectual capacity, 
caused by various illnesses ard occurring in various extents — at times 


extending only over certain areas of intellectual operations, 


The conscious is the highest order function of the central nervous system, In 











general, disorder of the conscious is of temporary passing character; besides 
illness of the central nervous system, its reason may be consumption of 
poisonous materials (narcotics, alcohol, etc.), or it may aleo ccour as a 


consequence of certain biological processes, The effect of psychological 





change lasting sometimes only for seconds can also be very large on the 
person's actions (such is for example the narrowing of the conscious which 
also occurs in actions wring emotional outburets). By itself none of the 
forms of the disorder of the conscious are factors affecting the ability to 


reason, but it may have such effect depending only on its severity. 


Confusion of the personality may also exclude the ability to reason. Fram 
the penal law viewpoint the most significant form of this is psychopathy. 
This in itself is not an illnese but a personality which can lead to 
inadequate behavior from the viewpoint of society's expectations, It may be 
of such degree as to exhaust the concept of illness and be equivalent to 


mental illness, thus resulting in the exclusion of ability to reason. 


2. According to the Prorosal venalizability is excluded if the condition of 
mental illness made the perpetrator unable to recognize the consequences of 
his action, or to act in accordance with this recognition. Thus the condition 
of mental illness in itself cannot be valued as a reason to exclude the ability 
to reason, on the other hand the inability to recognize the consequences of 


the action or to act in accordance with this excludes the ability to reason 


only when this is a consequence of the 111 mental condition, 














3. The extent and character of ill mental condition may also vary. If they 
are of such extent which does not exclude, merely limits the verpetrator in 
recognizing the consequences of the action or in acting in accordance with this, 
the offense materializes. But the limited nature of the ability to reason 
decreases the perpetrator's reeponsibility to penal law; the possibility of 
unlimited mitigation of penalty is the consequence of this according to 
Paragraph %7, section (4). 


To Paragraph 25. 


1, Society's experience, sentencing practice, criminological research and 
penal statistics unanimously prove the existence of close relationship 

between criminal activity and consumpticn of alcohol, Steps met be 

taken against alcoholism also in the interest of overcoming criminal activity, 
and effective venal rolicy measures are also necessary for this, The alcoholic 
condition directly influences the ability to reason, and the processes of 

the conscious and will necessary to become the subject of an offense. Intoxi- 
cation -——- depending on ite extent ~— causes various degrees of conscious 
disorder, Tims it would follow from the orders of Pararrarh 24, that penal 

law responsibility for an act committed in intoxicated condition is excluded 

or limited, But such a regulation ise not practical from the penal policy 
viewroint. "ven though the penal law is not the primary tool of the fight 
against alcoholism, consitering the interrelationship between criminal activity 


and alcohol consumption it is justified to make a distinction between the 
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intoxicated condition resulting from one's own fault and other cases of 

conscious disorder, and to punish the perpetrator committing an of*ense in 
intoxicated condition without consideration for his being intoxicated, This 
is why in sich cases the Proposal excludes the application of Paragraph 24, 


These penal policy viewpoints mrovide guidance also when the perpetrator 
accomplished the action in a dazed condition deriving from his om fault. 
This dazed condition can be caused primarily by using narcotics; consistent 
measures taken against law violations cammitted in such condition may also aid 


in obstructing the spreading of narcotics use. 


The Proposal therefore does not permit the orders of Paragraph 24. concerning 
the absence of reason and limited reasonability to be aprlied in the cases of 


intoxicated or dazed conditions deriving from one's own fault, 


2. Paragraph 25, refers to the generally occurring form of intoxication. Forms 
of the intoxicated condition differing from standard drunkenness are the 
pathological drunkenness — which is a condition equal to acute mental illness 
~-~- and the abortive pathological drunkenness, In these cases the Proposal does 
not exclude the application of Paragraph 24., but judgement of the illness 
cases of intoxication is such a question of application of law depending on 
the given circumstances about which it is not necessary to give separate 


orders in the law. 
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Nuress and Threat 


To Paragraph 26. 


1, Duress and threat are causes affecting the reason ng ability from the 
outside, as a consequence of which the man under their effect displays a be- 
havior which is not in accord with his will, The duress is physical influence, 
force, which may be expressed for example in mistreatment, causing of pain, 
or being tied down, 


Threat is -- according to the interpretive order included in Paragraph 138. ~— 
is the promise of a severe disadvantages, which is guitable to cause severe 
fear in the threatened, The threat does not necessarily have to cause fright 
or extraordinary nervous condition, but it is sufficient that the threatened 
consider the possibility of the occurrance of the pranised severe disadvantage 
to be serious and move him to prevent it — even at the cost of accomplishing 


the lecal fact situation of same offense, 


2. uress ani threat, depending on the strength of its influence or on the 
characteristics of the person who fell under its influence, may make him unable 
to behave in accord with his will, or may limit him in this, In the former case 
no offense takes place because the subject of offense is absent. Therefore the 
person accomplishing the offense's legal fact situation is not punishable. The 
person who applied the duress or threat can be held responsibe as as indirect 
culprit. Inasmuch as the duress or threat limited the perpetrator in behaving 


in accordance with his will, the offense does take place but the court may 
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ease the penalty without limit according to Paragraph $7. section (4). 


The Mistake 


To Paragraph 27. 


1, The Proposal regulates two types of mistakes, the factual mistake and the 
mistake in dangerousness to society, These cases of making a mistake exclude 
intentional euilt. If the Special Part punishes only the intentional commission 
of an act, the mistake excludes punishability, 


Ome of the conditions for establishing intentional guilt is that the perpetra- 
tor's awareness encompass the circumstances belonging to the legal fact 
situation of the offense. In the case of factual mistake the pervetrator makes 
a mistake in such a circumstance, therefore his intentional guilt cannot be 
established. In order to establish intentional guilt, the perpetrator mst 
know not the concepts defined in the lega: fact situation, for example 
"official person", "public danger", or "museum object", but the facts, circum- 
stances in life which serve as founcations for these. This is why one cannot 
speak of factual mistake if the perpetrator for example mistakenly believes 


that the social court's member mistreated by him is not an official person, 


The commission of of “ense may also have such objective circums’ ances — prima- 
rily the offense's object, method, implement -- which are not contained in the 
legal fact situation but which play significant roles from the viewpoint of 


accomplish the offense, Mistake regarding such circumstances is also a factual 
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mistake, for example the perpetrator uses a tool the dangerous nature of which 


he did not recognise. 


2. Knowledge of the act's dangerousness to society is a condition of estab- 
lishing intentional guilt. The verson who commits the deed under that mistaken 
assumption that it is not dangerous to society, cannot be punished for 
intentional offense. 


Knowledge of dangerousness to society means that the perpetrator has knowledge 
of society's attitude regarding the act; he knows that statute nrohibits the 
act's commission, but knowledge of dangerousness to society can be established 
also if the perpetrator does not know about the statutory mrohibition but 
knows that his behavior is contrary to the rules of living together in 


society. 


Knowledge of the act's dangerousness to society may be excluded by the mistaken 
assumption of some reason which excludes dangerousness to society (for example 
justified defense, extreme necessity, agreement of the injured party), but 
also other reasons (for example erroneous information received from the 


authorities). 


Mistaken assumption of the absence of dangerousness to society can exclude 
punishability only when the perpetrator had a valid reason for the asmmption. 
In this case the perpetrator cannot even be punished for careless offense, 
Not only that person makes a mistake for a valid reason regarding dangerousness 


to society who has no way at all to clear up his mistake, but also the person 
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who was not able to do so in the given situation even in spite of the circoum- 
spection expectible of him, If the perpetrator has no valid reason for the 
mistake, the mistake is caused by carelessness. Section (3) gives orders 
regarding this. 


Mistake exists not in dangerousness to society but in the law if the perpetra- 
tor errs not in the act being an prohibited one but in its legal evaluation, 
qualification, or in the penalty item, This has no effect on penal law 
resvonsibility. 


3. Inasmuch as the perpetrator's mistake regarding the fact \n question or 

the act's dangerousness to society is caused by carelessness, and careless 
accanp’ishment of the legal fact situation given is also an offense, the 
mistake does not exclude the perpetrator's punishability but his responsibility 


exists for an offense ccammitted out of carelessness, 


Low Yegree of the Act's Dangerousness to Society 


To Paragraph 2%, 


The Proposal considers low degree of the act's dangerousness to society to be 
a reason for exclusion from penalizability. This exists when the act accomp- 
lishing the fact situation defined in the Special Part is dangerous to society 
in such a low degree that even the most lenient punishment applicable according 
to the law is unnecessary. Paragraph 71, section (1) gives orders that in this 


case the perpetrator must be given a reprimand. 
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Justifiable efense 


To Paragraph 29. 


1, An act qualifying as justifiable defense is directed against an illegal 
attack. It accanmplishes the legal fact situation of some offense, yet it is 
not punishable because fending off an illegal attack is not dangerous to 


society. 


Section (1) defines the conditions of justifiable defense. -~ Such actively 
attacking act must be understood to be an illegal atteck which accanpli shes 
the legal fact situation of some offense. Sut justifiable defense situation 
also exists if the attacker cannot be the subject of an offense (child, 


mentally ill, etc.). 


Justifiable defense is in order not only against an attack which has already 
begun, but aleo an immediately threatening one, Immediate threat means that 
there is no obstacle to beginning the attack, and its start within e short 
time can be feared. 


The offense's objects are: the person doing the defending, or other persons, 


the property of these or the rublic interest. 


Justifiable defensive act is such behavior which is directed at fending off 
the illegal attack, aimed at preventing the occurrence of harm, This behavior 
must be necessary to fend off the offense. Tn general there is no requirement 


to escape from an illegal attack, thus it does not exclude the necessity of 








defense that the attacked person could have escaped, It is also included in 
the necessity that the defensive act cannot be disproportionately more severe 
than the illegal attack. 


2. It happens in some cases of justified defense that the perpetrator exceeds 
the necessary extent of defense, -- An act fending off an illegal atteck can 
be considered justifiable defense only as long as the attack lasts, or its 
direct danger exists. The defensive act exceeds the necessary extent when the 
harm caused by it is significantly, disprovortionately greater than what would 
have occurred from the illegal attack. 


Section (2) excludes the punishability of the person who exceeds the linits 

of justifiable defense because he is unable to recognise the necessary extent 
of defense due to fright or justifiable excitement. Fright and excitement are 
such conditions caused by the illegal attack or its direct danger, in which 
the person fending off the attack mistakenly evaluates the given situation and 
fends off the attack with a disproportionately more severe act than what 
danger it actually contained. fright and justifiable excitement cannot be the 


basis for applying Paragraph 24. 


3. Section (3) gives orders about the case vhen fright or justifiable excite- 
ment only limit the perpetre.or in recognising the necessary extent of defense, 
This does not exclude the perpetrator's penalisability, but the punishment can 
be mitigated without Limit according to Paragraph 87, section (4). 
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Rxtreme [Terminal] “eoessity 
To Paragraph v. 


1, Tt is not dangerous to society if the perpetrator accomplishes the legal 
fact situation of an offense in extreme necessity, Extreme necessity is euch 

a danger situation vhich threatens the person or property of the one acting in 
extreme necessity, the persons or property of others, or the public interest. 
The danger mist be direct and unavoidable by cther means. Directness of the 
danger means that occurrence of the harm deriving from it can be expected 
within a short length of time, An4 the danger camot be avoided by other means 
in that case when it is possible only by accamplishing the legal fact situation 
of come offense because other methods of defense would not oroduce remilts. 


The danger situation may be created by a natural occurrence, an animal's 
attack, another person's unintentional behavior or one accomplishing an offense, 
excepting the case of illegal attack, That is, defenses against the latter 
belongs within the sphere of justifiable defense (Paragravth 29.). It is « con- 
dition for establishing extreme necessity that the one acting in extreme 
necessity should not be burdened either by intentionality or by carelessness 


in causing the dancer. 


The act committed in extreme necessity is not dangerous to society if it causes 


smaller harm than the one the perpetrator endeavored to fend off, 


2. Section (2) excludes the punishability of an act carried out to fend off a 





danrer situation also in the case when the harm caused by the defense war the 
game size or greater than the one the perpetrator endeavored to defend against, 
but due to fright or fustifieable excitement he was unable to recognize the 
size of the harm deriving from the danger or from the defensive act. The 
viewroints related to fudging fright and excitement are explained in point 2. 
of the justification attached to Paragraph 2. 


3, Tf the fright or justifieble excitement merely limit the perpetrator in 
recognizing the magnitude of the harm deriving from the danger situation or 
from the defensive act, hie punishebility {ts not excluded. But the Proposal 
here also affords the possibility for unlimited mitigation of the penalty 
according to Pararraph 87. section (4). 


4. Tn certain orofessitons it is amone the duties of the persons filling them 

to etand their ground in certain situations even in dangers they are not guilty 
of having caused (for example firefiphter, policeman). Therefore according to 
section (4) terminal necessity cannot be established to the benefit of « person 
whose duty it ie to accept danger due to hie orofeesion. Thies remulation 
naturally excludes the establishment of extreme necessity only for that case 
when the person practicing such profession would [thereby] be rescueing [only] 


his own nereon from the danrer, 
Lack of Complaint 


To Paragraph 7', 
1. Authorities acting from office is the basic principle of the penal process 
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(Be, Paragraph 2,). But the character of certain offenses justifies that 
penal process should be able to begin only in the case vhen the injured party 
or another pereon entitied to do w makes a declaration aime’ at desiring to 
punish the perpetrator. Thie declaration is the (private) complaint which is 
the condition for starting the penal process, and ite absence is an obstacle 
to penalisability. The complaint is a legal institution of mixed character, 


belonging partly in the penal lew and partly in the penal process lav, 


The Proposal's Special Part defines those cases when the offense: can be 
punished only upon camplaint. Paragraph 170, section (7) (light bodily 

harm), Paracranh 197. ‘violation of the orivacy of a private residence, viole- 
tion of personal secret, violation of mail secret, slander aleo libel , 
intury to someones honor, desecration), Paragraph 209. (forced sexual] inter- 
course, violation of decency, and cases of crrruption not qualifying as more 
severe), as well ae Paragraph 331, (theft causing lose of personal property, 
embezzlement, svindle, unfaithful management, damage causing, {llegal 
acquisition, receiving stolen goods, arbitrary teking of a motor vehicle 


if the perpetrator fe related to the in‘ured party) contain such orders. 


The Pronoral does not determine a deadline for submitting the complaint; 


determination of thie belongs under the penal process lav, 


2. rimarily the tnifured rarty, that is whose righte or rightful interert 
vere in‘ured or endangered by the offense, har the right to submit the compleint 


[Re. Pararrath 5%. wec. (1)]. 
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Tf the injured party is unable to act (Ptk. Paragraphs 15. through 17. Civil 
Cofe ), making the complaint is the exclusive right of his legel representative, 
In the case of the infured party's limited ability to act (Ptk. Paragranhs 12. 
an? 13.) both the infured perty ami his legal representative have the right 

to submit the complaint. 


The Court of Guardians’ task is to protect the personal and property interests 
of people under legs. age (Ptk. Paragraph 12. sec. (2)), as well ar of 
pereons of legal age who are unable to act or are limited in their ability to 
act due to physical or intellectual deficiency. In the interest of carrying 
out thie task, the Proposal insures that in as much as the injured rarty as 
limited acting ability or is unable to act, the Court of Guardians may submit 
the complaint independently, in parallel with the persons authorised to do so, 


3. Tf the injured party dies oricr to the submission of the complaint, his 


right to do so transfers to h's next of kin (Paragraph 137. point 5.). 


4. Section (5) giver exnression to the principle of the complaint's 
incivigibility. The penal process must be conducted not only againrt the 
perretrator named in the authorised person's complaint, but against all 


perpetrators of the offenre, 


5. Section (4) excludes the vith¢drawal of complaint. This regulation urges 


the terson authorised to complain to consider the initiation of hclding 


someone resronsible by penal law, and desires to prevent abuse of the compiaint, 





for example that the person authorised to make the complaint should obtain 
considerations from the perpetrator by promising to withdraw it. 


Title TI. 
Peasons for Terminating Punishability 


The reasons which terminate punishability occur after camission of the 
offense, The verretrator's punishability exists between the time points of 
committing the offease and the occurrence of the reason which terminates 
punishability, and it is terminated only by the circumrtance occurring 


later. 
To Paeragravh 32. 


1, Parepravh 32. lirts tis reasoner which terminate punishability. Among 
these, Paragrarhs 33. through 36, give detailed orders about the statute of 


limitations and the disapearance of the act's dangerourness to society. 


2. The pervetrator's death also terminates the punishability. Put among 
the measures the confiscation of property is not excluded by the perpetrator's 
death; the vrocess aimed at confiscation (Be. Paragraph 375.) may be conducted 


in this case also, 


3. Pardon is such a fact [sic] by which the state gives up all or part of its 


penal law demande. This renouncement may occur either before establishing the 
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penal law responsibility by legally final decision, or following thie. In the 
former case the perdon terminates punishability for the offense, while in the 
latter it excludes the administration of punishment (Paragracth 646. point c)), 
but it may also rrovide relief from the disadvantages tied to prior penal 
recor¢ (Paragraph 106.). 


The right of granting pardon is practiced by the Presidential Council of the 
Hungarian People's Republic according to Paragraph 30. section (1) point j) 
of the Constitution. Considering the extent of its effect on the person the 


pardon may be general oublic pardon and individual pardon, 


4. Those circumstances — terminating punishability — are to be understood 
by other reasons defined in the law which the regulations of the General Part 
and of the Spec’.al Part define in connection with regulating the individual 
legal inrtitutions, or with establishing the legal fact situetions of the 
individual offenses, ‘Such can be found in the regulation of attempt (Paragraph 
17, sec. (3)), preparation (Paragraph 18. sec. (2)), granting of probationary 
release (Paragraph 73. sec. (3)), conspiracy (Paragraph 139. sec. (5)), 
rebellion (Paragravh 140. sec. (3)), espionage (Paregravh 147. sec. (4)), 
failure to support (Paragravh 194. sec. (4)), and violence against an official 
person (Paragravh 228© sec. (6)). Their rmrimary justification is the 
consideration that the law should provide the incentive for the perpetrator 

to abandon his illegal behavior or to prevent the consequences of his behavior, 
also by eranting the favor of terminating his punishability. 


—__-__ 


° Perhaps 129 (type 2) — Trewdator. 
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Lapse of Punishability 
To Paragrarh 33, 


1, Lapse is termination of the state's penal law demand due to the passing 
of time. The passing of time can terminate the pena‘ law demand when ite 
actual existence and legal consequence has not yet been determined by the 
court, but it may terminate this aleo after a judgement is made. In *he 
former care mmishability lapses, while in the latt: > the lapse of punishment 


(Paragravh 67.) occurs. 


There are practical viewpoints in favor of the institution of lapse. That is, 
holding someone responsible by penal law is efficient and has preventive 

effect -nly if commission of the offense is followed frequently [sic; probably 
should read "ravidly”. Translator.] by the establishment of responsibility. 

But the institution of lapse is also justified by that practical viewpoint 

that with the stretching of time difficulties of proof may also occur. And 
this not only hinders the work of the authorities but also makes the perpetra- 
tor's defense more difficult, and by all these may endanger the materialization 


of legality. 


Tn general the Proposal establishes the time for lapse of punishability 
identically with the upver limit of the penalty item for the offense, 
Special regilation is necessary for that .ase when the offense may in the 


alternative also be punished by death, for this case the Proposal establishes 
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the time for lapse in twenty years. -- Too short a time of lapse would be 
contrary to the curpose of the legal institution, Therefore the Proposal 
eets that time with the rassing of which punishability lapses, in at least 


three years. 


T* the perpetrator commits several offenses, punishability of the individual 
offenses lapses separately in each case. Commission of additional offense 


dves not influence the lapsing of an earlier offense, 


2. Section (2) excludes the lapsing of crimes against humanity and war 
erimes, This is in harmony with the international agreement accepted by the 
Teneral Assembly of the "nited Nations Organization regarding the exclusion 
of statute of limitations for war crimes and crimes against humanity, which 
was "ublished by leval decree No 1. of the year 1971. 


To Paragraph 34. 


The time of lapse regulated by Pararraph 33. section (1) begins when the 
offense is committed. “owever, the time point of commission differs with 
the different types of legal fact situations, Taking these differences into 
consideration, Paragravh 34. regulates in detail the berinning date for the 


deadline of lapse. 


Point a) refers to those types of completed offenses which the science of 


penal law calls ‘formal’ or '‘'result' offenses, In case of formal offenre 
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the starting day ‘or the statute of limitations is the day on which the 
nerpetrator completed the act which accomplishes the legal fact situation 
‘for example rrohibited border crossing), ‘n case of a result offense the 
etarting day *or the statute of limitations is the day when the result 
defined in the legal fact situation occurred, “or examvle in swindle, the 


causing of danage. 


The starting day for lapse of attempt or of vreparation according to point b) 
is that day on which the nerpetrator performed the last activity qualifying 


as attenpt or preparation, 


Point c) regulates exclusively the starting day “or the lapse of offenses 
accomplished by failure to perform obligations, the so-called mre “‘ailure 
offences (for example failure in the obligation to make a report to the 
authorities, concealment of mitigating circumstance), The starting day 


is the last day available for legal fulfillment of the obligation. 


The condition offense becomes completed as soon as the illegal condition is 
created, and this completed offense remains in existence until the illegal 

condition ends (for examvle keeping a firearm without permit), The starting 
dav for the lapse of such offense is the day when the illegal condition ends 


either due to the will of the perpetrator or through discovery of the offense 


er for other reason, 











™o Pararpravh 35. 


1. Lapse of punishability may occur because the authorities proceeding in 
renal matters did not obtain knowledge of the offense, or even though they 
obtained knowledge, some reason (for example the measures taken to anprehend 
the perpetrator do not lead to result) obstructs the penal procedure. But 
since it is a fundamental requirement that the authorities proceeding in 
venal matters discover all offenses and hold the perpetrators responsible, 
Pararpravh 35. contains also such regulations which delay the occurrence of 


lance. 


2. Section (1) cives orders about the interruption of the statute of 
livitations, Its legal effect consists of deleting the time spent until 
the day of interruption out of consideration, and the deadline for the lapse 


begine over again on the day of the interruption. 


Interruption of the time for lavse in = mal matters is caused by a penal 
vrocess act of the nroceeding mithorities. Penal process act is that 
measure taken by the proceeding authorities as regulated by the penal process 
law, which serves to advance the process. A measure of administrative 


character does not interrupt the lapse. 


The penal process act of the authorities interrupts the lapse if it is 


lirected against the verpetrator and is in connection with the same offense, 


But it is not a condition for interrupting the lapse that the perpetrator's 











identity be known to the authorities, because investigation may be ordered 


even in the case of an offense comuitted by an unknowm culrrit. 
Commission of additional offense has no interrupting effect on the lapse. 


3, Suspension of the venal process is temporary closing of the nrocess 
which may take nlace in the investigative as well as in the court stage. 

Its conditions are defined by the rules of the penal process (Be. Pararraph 
137. secs. (1) through (3), Paragraph 169. secs. (1) and (4), Paragraph 182. 
sec. (2), Paragraph 207. sec. (3), Paragraph 249. point c)), In general 
these are circumstances in which it is not justified that the duration of 
the procedure's suspension should count towards the deadline of lapse, ihis 
would be contrary to the curpose of lapse. An exception from this generai 
rule is if suspension of the process took place because the perpetrator was 
in an unknown location, or became mentally ill after committing the offense. 


Tn such cases the duration of suspension counts towards the deadline of lapse. 


4. It would be contrary to the purpose of placement on probation | Paragraph 
72.) if the lapse of munishability would run during the duration of the 
probationary time; to wit in this case it could happen that the olacement on 
probation could not be terminated due to the lapse of punishability which 
oceurred in the meanwhile, even though the conditions of this exiet (Parerrapn 
73. sec. (3)). Therefore the Propoeral orders that in the case of placement 

on mrobation the probationary time's duration does not count towards the 


deadline of lapse. 











End of the Act's Yangerousness to Society 


To Paragraph 36. 


If the act accomplishing the legal fact situation of offense was dangerous 

to society when it was committed but at the time it is judged its dangerousness 
has already disavpeared, the Proposal treate it as a cause terminating the 
perpetrator's nunishability. This is also valid if at the time of judgement 
the act is no longer dangerms to society, or if it is dangerme to only such 
a minor extent that even the most lenient mmishment applicable according to 


the law is unnecessary. 


Chapter IV. 


Penalties and Me-sures 


The legal consequences defined in the law: the penalties and measures fulfill 
an important role ir. achieving the goal of the penal law (Paragravh 1.). The 
usual legal consequence of offense is pinishment, which meane leral disadvan- 
tage for committing the offense, in proportion to the offense's dangerousness 
to soctety. The condition for applying a penalty is that the act's perpetrator 
be subject to punishment in the interpretation of the law and the court 


establish guilt. 


But legal consequences of another character besides penalties are also neces- 


sary to achieve the goal of the penal law, the Proposal summarizes these under 


the collective name of measures, 














Title I. 
The Penalties 


Penalty is not a self-serving thing, but stands in the service of realistic 
social, legal policy and penal policy goals, Therefore the orders of Title I. 
concerning penalties are introduced by defining the goale of punishment. 


Mme of the foundations of scientifically classifying the penalties is the 
character of the disatvantage caused by the penalty (death penalty, penalties 
devriving and limiting freedom, penalties involving property, etc.), This sub- 
division is not necessary in the penal law, therefore the Provosal lists the 
penalties without classification, However, it distinguishes main penalties 


an? ser ndary penalties, 


The orders concerning the individual penalties determine other than the basic 
contentual elements of the penalties, including here aleo the the degrees of 
administering loss of freedom and the penal material legal character rules of 
conditional granting of freedom. — Title I. also gives orders about those 
reasons which exclude execution of the penalty; among these it regulates in 


detail the lapse of punishment. 
The Penalty's Purpose 


To Paragraph 37, 


1. Teually a penalty must be applied for committing an offense, therefore the 








punishment has a particularly important role in achieving the goals of the 
penal law. 


Penal lew punishment is legal disaivantage applied against the perpetrator 
for camitting am offense. Its conceptual element is the teking avay of rights 
or goods from the punished person. The causing of legsl disadvantage is not « 
goal but a tocol which <«crves the punishment's goal. 


2. In order to apnly the penal lew uniformly, the Proposal defines the goal of 
punishment. In defining this, it emphasises the protection of society as vell 
as rarticular and general prevention. — Definition of the punistment's goal 
ie general, thus it applies to all types of penalties regulated in the Proposal. 


Particular [individual] prevention can be achieved in three ways. 


The socialist pena] law endeavors wim rily to correct the perpetrator, as the 
most desirable result. But it is a fact of experience that this effort does 
not lead to muiccess in same of those convicted. 


Because of this, we do not refect th t method either, when the convicted person 
restrains himself from committing additional offenses only because of fear of 
additional penalties. This is the restraining effect of punishixe. 


Finally the individual preventive effect of punishing is achieved in certain 
cases by depriving the convicted verson of the physical possibility of cammit- 
ting additional offenses, This result is involved in the death penalty, as well 
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as in the punisiments involving temporary loss of freedom. Other penalties, 
for example the prohibition to practice an cccupation or banishment also have 
effects limiting the orportunity of cammission. 


The punishment's goal is not exhausted in individual prevention, because it 
must aleo serve the goal of holding others back from criminal activity. 


Types of Penalty 


"o Paragraph 3%, 
Section (1) contains the list of main penalties, 


Section (2) lists the supplementary penalties, Since monetary fine penalty 
takes its place among the main penalties, the nane given to monetary fine 


punishment applied as suvplementery punishment is: supplementary monetary fine 
punishment. 


Section (3) accomplishes an idea of lawmaking which took shape for the first 
time in our penal lew after the liberation, In mumerous cases the punishment 's 
goal can be achieved by meting out same punishment independently, which other~ 
wise would be considered as supplementary punishment. The less restrictive 
treatment of penalty types corresposding to this serves individualisation 
better thun rigid separation of main and supplementary puni siments. 


Section (3) does not determine the sphere of indevendent application of supp- 
lementary punishments in the Special Part, but makes it vossible by a general 
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vrder. The only legal condition is that in the case of the given offense, 
application of the sup-lementary punishment desired to be meted out as inde- 
penitent punishment be otherwise in order, Obviously it is not « condition for 
applying a supplementary sunishment as independent punishment that along vith 
it a main penalty also be avolied, Put other conditions of arclying secondary 
punishments as they appear in the General and Special Parte do not lose their 
validities. Pararranh %%, determines the viewpoints of application. 


f the secondary punishnents, the Proposal does not provide the possibility of 
indepemient application of prohibition to participate in public matters and 
supplementary monetary fine penalty. Prohibition to participate in public 
matters deprives the convicted person of those rights which aseure the citisens 
participation in public matters, Application of this supplementary punishment 
ir justified only in those severe cases when the meting out of loss of freedom 
cannot be dispensed with either, Therefore applying the prohibition to parti- 
cipate in public matters as independent punishment wor'd not be suitable to 
achieve the punishment's foal. And there ie no need to apply supplementary 
monetary “ine puntshrent as independent punishment because monetary fine 


punishment aleo anpears among the main punishments, 


The Neath Penalty 
7o Paracraph 79, 


“aintenance or abolishnent of the death penalty is among the most debated 


questions of venal law, “he socialist orogress of law is moving towards 
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gradually diminishing and — as the ultimate goal — ending the death penalty. 
Justification for maintaining it can be fudged primarily on the basis of 
whether it is tndispensible or not fram the viewpoints of particular and 
general prevention, In the cases of the most severe offenses against life, 
arainest the state and the military offenses, terrorist acts miltiplying on 
the international scale, at the present time the orotection of society cannot 
dierense with the death penalty. Therefore the Proposal takes position in 


favor of maintaining it. 


Rut ‘'n the Propossl's penalty aystem the death penalty is a penalty of excep- 
tional character, which is also expressly stated by Paragraph 4&1. Besides the 
narrov circle of offenses threatened by the death penalty and the special view- 
noint of meting out the death penalty, it aleo expresses the exceptional 
character of this renalty that in the Special Part the death penalty alvays 
appears as an alternative penalty, besides the loss of freedom which is more 
lenient that it is, Finally that order of section (1) also reflects this 
exceptioral character which prohibite the use of the death penalty against « 
nercon who at the time of the offeree's commiesion had not yet completed his 
twentieth year of life. Only the soldiers are exempted from this rule (Para- 


graph 126.). 


For that case when the death venalty ie changed to another penalty due to 
clemency, the Proposal does not determine the tyne and extent of the penalty 


taking ite vlace, That is, there is no need for the penal law to Limit the 


practicing of the right of clemency. 








Loews of Fresic 
To Pararranh 4. 


1. Loss of freedom is one of the most gemeral penalty types in the Prorossi's 
penalty system, "he Special Part threatens the perpetrators of the mafority 


of offenses vith thie sanction — or with this sanction ale. 


Loss of freedom receives much critician — mainly in the professional litera- 
ture — because of its disadvantageous side effects. The mafority of these can 
be summarized by the concept of prison damage, which is caused by the diffi- 
culti.s of being ieolated from society, criminal enviroment, interruption of 
family ties, as vell as the difficulties of fitting again into the free 
society. These criticiens contain many realistic objections, But the solution 
is not deletion of loss of freedom from among the penalties, but develonrent 
of eich a syetenm of administering it which eliminates the oriso--damages or 


decreases their harm*ul e*fect to a minimum, 


Loss of freedom is necessary as the penalty with the most powerful preventive 
effect. "ue tc the perretrator's isolation, loss of freedom directly serves 
ecoctety's rrotection, "eyon* this safety viewnoint, the educational task of 
punishing cannot be solved without it either. Results can be expected fram 

the efforts expended to shave the convict's personality only if it takes place 
for the necesrary leneth of time and with the exclusion of disrupting circum- 


stances, if the convict cannot extricate himeelf from under it ae he pleases. 


2. The Provnosal doer not determine the content of lose of freedom. The legal 
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disadvantage content o* this type of penalty can be summarized in loss of 
personal freedom. ‘ts educational task is also part of the essence of loss of 
freedam, as is that during its execution the convict should perform socially 


useful work, Statutes give orders about all these. 


3, According to the Proposal the loss of freedom is of indeterminate or 
definite duration. Loss of freedam for life, which ic the most severe punisrh- 
ment after the death penalty, is of indeterminate duration. The Special Part's 
penalty items never contain loss of freedom for life alone, but always as an 
alternative with the death penalty and with loss of freedom for definite dura- 
tion. Even though the Proposal does not state the excertional character of 
loss of freedom for life, this follows naturally fram its definition as 
alternative punishment to the death penalty which is of exceptional character. 
Thue ite application is in order only in such cases when the goal of punish- 
ment, society's vrotection even though does not justify the death penalty, 


the verretrator's rermanent isolation becomes necessary. 


4. The Proposal determines the minimum duration of loss of freedom for a 


determined length o* time in three months, 


Based on practical experience, there appear to exist well-founded objections 
to loss of freedom of shorter duration than this. The orison-—damage can be of 
damaging effect even in a short time, but too short a duration is insufficient 
for educationally oriented influencing of the convict, Thus the situation is 
not that in reneral loss of freedam of brief duration would be unsuitable to 


achieve the punishment's goal, merely that the duration should not be too 
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brief; it should reach that minimum time within which there is no chance at 


all for influence of educational effect, favorable criminalpedagogical affect. 


The Proposal endeavors to keep those who cammit offenses of lesser weight for 
the first time from committing additional offenses by anplying liehter penal- 
ties than loss of freedom, But there may be perpetrators among these also in 

whom favorable results can be expected only by applying loss of freedom for a 


short duration. 


The Provosal determines the maximum duration of loss of freedom for a deter- 
mined length of time in fifteen years, Fifteen years is sufficient time fcr 
the convict to feel the severity of the legal disadvantare applied against hin, 
and for the means to be available for reeducation also — in all such cases 
when this can be accomplished at all. The cases of agglomerate and overall 
punishments are exception from this, when the unique viewpoints of meting out 
the penalty require the nossibility of extending the upper limit. In mich a 


case the maximum duration for loss of freedom is twenty years. 
To Paragrandh 41. 


1. Loss of freedom must be administered in an i stitution for administering 
punishment, Institution for administering punishment is a collective concept 
which includes the institutions of various degrees of administering severity 
and also certain unique institutions for administering punishment (for example 


the hospital for administering cunishment), 


Individualization is a generally accepted principle of modern punishment 














administering activity. ifferentiated execution of loss of freedom insures 


the possibility of this. 


2. The Proposal established three degrees for administering loss of freedan: 
penitentiary, prison and jail. The following considerations justify the three 


degrees: 


From the viewpoint of reeducationability three basic groups of convicts can 
be recognized: the multiple rereat offender convicts and the ones who have 
committed very severe offenses, those who have been convicted for intentional 
offenses whose punishments are of relatively longer duration or who have 
already been punished before, and finally those who have been sentenced for 
intentional offenses for relatively shorter durations of loss of freedom and 
to loss of freedom for careless offenses, “herefore creation of three degrees 
of carrying out the vunishment seems to be the most correct solution. — The 
means of differentiation are also of such character that in case of more than 
three degrees sufficient distinction cannot be made between the degrees, the 
differences between them cannot be felt sufficiently; therefore more than three 


degrees offer no penal policy advantages, but make the regulation complicated, 


The names for the degrees of administering cunishment have been accepted for 
a long time in our legal and everyday languages, and their relationships to 
each other in the public's knowledge also correspond to the listing in the 


Proposal -- progressine from the more severe to the lighter ones. 


3, The order of carrying out the loss of freedom, the rights and obligations 

















of the convicts are important questions which must be regulated by statutes. 


But due to its character this belonge under the separate legal statute dealing 
with administration of the pvenalty, and not in the Penal Code. The Proposal 


contains orders corresponding to this, 


4. “rom the nature and goal of loss of freedom fol ows that changes will take 
place in the areas of the convict's rights and obligations of citizenship 
during its administration. Bu: regulating the legal consequences of the 
administration of vcunishment with the desire for completeness would exceed 

the penal law's ‘framework. Therefore the Proposal states it in general terms 
that the rights and obligations of citizenship which are contrary to the 
mirrore of punishment are suspended, It would be contradictory to the 
character of loss of freedom in every respect if the convict during the ad- 
ministration of this could also exercise those rights of his bv which the 
citizens narticipate in the handling of public matters; therefore the 
Proposal emphaSizes this legal disadvantage. This regulation is inderendent 
of whether or not nrohibition to cractice the right of participating in rmublic 


matters has been applied against the convict as supnlementary punishment. 


To Pararranh 42. 


1, Tn decidine the croiping of convicts to be classified under the individual 
administrative degrees of loss of “reedom the Proposal takes it into considera- 
that the ecience of venal law as well as the practice of administering renal- 


ties knows several viewpoints regarding the caterorization of convicts. In 
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general the character o* the offense committed, the extent of punishment and 
the convict's nrior life are those circumstances which must be taken into 
consideration informing the categories of convicts, But none of the view- 
noints can be considered to be such which cal¢ be the exclusive basis for 
categorization. This is also valid in regulating in which cases mst the loss 


of freedom be administered in a penitentiary. 


The nenitentiary is +the strictest degree of administering loss of freedon, 
where those convicts are ser.t whose education to become law abiding citizens 


is the most difficult. 


Loes of freedom for life is meted out only against the Perpetrators of the 
most severe offenses, This is also valid for that case if, due to clemency, 
loss of freedom is applied instead of the death penalty. "rom this follows 
thet for the adminictration of such loss of freedom only the strictest 


degrne can be cuitable, 


2. Certain caterories of offenses due to their nature reflect such antisocial 
orientation thet it is necessary to apply the strictest degree o* administering 
the venalty to their verpvetrators. These offences are: offenses against the 
state and against humanity, terrorist acts, illegal gaining of control o* an 
aircra*t, and *urther the taking of a human life, forced sexual intercourse, 
violation against modesty, causing of mblic danger and robbery in cases 
qualifvire as more severe, and also those military offenses which are also 


minishable by the death venaltyv. 
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Tt is in harmeny with the venitentiary's character that only loss of freedom 
eentences of relatively lo.ger duration are carried out here. A regulation 
which would make it possible also to administer loss of freedom of a few months 
in the strictest degree would be contradictory. Therefore loss of freedom 
meted out for offenses listed in the foregoing can be administered in peniten- 


tiary only i* its extent reaches or exceeds three years. 


3, The multiple reveat offender convict ‘Paragraph 137. point 14.) is usually 
difficult to educate due to these personal traits. Therefore it is justified 
to administer the renalty in penitentiary without regard to the character of 
the offense committed. But if the extent of rminishment does not reach two 


years, it is unnecessary to administer it in penitentiery. 
To Paraprarh 43, 


Prison is a degree of administering loss of freedom milder than venitentiary 


but more severe than jail. 


1, According to the Proposal crison is the general gerade of administering 
loss of freedom meted out for felony (Pararravh 11. sec. (2)), the more severe 
form of offense. Thus in general loss of freedom meted out for felony must 

be administered in rrison. It is an excertion from this if according to 
Parapranh 42. the administering is done in venitentiary. This means that 

the following mist be administered in prison: a) loss o* freedom for a dura- 


tion shorter than three years meted out for felonies listed in Paragraph 42. 
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section (2) noints a) through ¢); b) loss of freedom meted out to a multiple 
repeat offender convict for felony, in 7*uration shorter than two years; c) 
loss of freedom of a definite duration meted out for any other felony. In 
this latter case the rerpetrator ~ay be a person sentenced to loss of freedom 
for the first time, repeat offender (Paragraph 137. point 12.), or special 


repeat offender (Paragraph 137. point 13.). 





2, Loss of freedom meted out for misdemeanor (Paragravh 11. sec. (2)), the 
milder form of offense mist be administered in prison if the convict is a 
rereat offender (Paragranh 137. point 12.). The Proposal mentions only the 
rereat offender in its text, but naturally the loss of freedom meted out for 
misdemeanor mist be atministered in prison also if the convict is a special 
reveat offender or miltiple repeat offender, In the latter case only, if the 
loss of freedom does not have to be administered in renitentiary according to 


Paragravh 42. section (2) voint d), 
To Paragranh LL. 


Tail is the mildestgade of administering loss of freedom, Jail is the 
general prade o* administering loss of freedom meted out for misdemeanors, 
“According to this the ~unishment of persons convicted o* careless offenses, 
and “urther of persons convicted of intentional offenses to be munished not 


more severely than loss of freedom for two years mst be administered in jail. 


Tt is an excention from this latter case if the perpetrator is a repeat 
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offender. The order's purpose and justification are, on one hand to protect 
the perpetrators who have gone astray for the first time from the harmful 
influence of repeat offenders, and on the other hand that the relatively mild 
administering order o* the jai’ is not suitable to educate those who have 


alreaty earlier also svent loss of freedom [sic]. 
To Paragranvh 45, 


The Proposal makes it a task for the court to determine tiie grade of admin- 
istering the loss of freedom, The legal as well as the cractical viewpoints 


are in favor of it that determination of prade should be within the court's 





legal authority. Based on the trial's material the court knows best the 
accused's perronality, vcrior record, the nature of the committed offense, 
that is, those factors which must be taken into consideration when determining 
the prade. It also follows from this that determination of the grade is done 


in the case decision meting out the loss of freedom, in the sentence, 


Orders of Paragravhs 42. through 44. provide guidance for determining the 
depree of administration for the lose of freedom. But it is possible that 
the degree determined on the basis of these orders would be stricter or milder 
than what the court finds appropriate for achieving the vunishment's goal 

in the given case, taking into considerstion the cuiding circumstances, 
particularly the pverpetrator's personality and the motivation for his act, 


when meting out the penalty. Thinking of such cases, the Proposal provides 
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the courts with the means to deviate from the grade of administrattion 
determined in Paragranhs 42. through 44., and to order the punisirent's 


administration in the next stricter or next milder grade. 
To Paragranh 46. 


The court determines the grade for loss of freedam in the sentence, that is 
prior to the start of administering the penalty. But the convict's behavior 
Auring administration of the penalty may show that the degree determining the 
sentence is not the degree suitable to achieve the punishment's goal. There- 
fore the Proposal makes it possible that the court change the degree “etermin- 
ing the sentence during the administration of the penalty, and refer the con- 
vict into the next milder or next stricter degree, This order insures a 


sienificant educational opportunity, 


The convict's impeccable behavior is the condition for referral into the 
milder derree, The convict may be referred into the stricter degree of admin- 
istration if he repeatedly and severely disturbs the order of administering 
the penalty. Thus occasionally being undisciplined cannot proviue the basis 


for changing the degree. 


The Proposal also takes it into consideration that the behavior of a convict 
referred into the milder or stricter degree may change during the administra- 
tion of loss of freedom, and therefore it may be rractical to carry out the 

penalty's remaining balance in the degree determined ir. the sentence, There- 


fore it also provides for the vossibility that the court susvend the effect 
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of its later decision concerning placement into the milder or stricter degree. 
Tn thie case administration of the pinishment must be continued in the degree 


determined in the crentence, 


Granting of Conditional Pelease 


To Paragraph 47. 


1, The institution o* conditional release occupies an outstanding place in 

the line of criminal pedagogy's tools. The possibility of eranting of 
conditional release provides the incentive “or the convict to observe the 

order of the administration of penalty turing the administration of renalty, 

and by this it helps the work of the organs administering the penalty. 
Supervision of the convict on conditional release and the vrospect that in 

the case of committing an additional o*fense the venalty will h«ve to be con- 
timed, are all influencing factors which alse assist to educate and resocialise 


the convict. 


| the basis of these consid-rations and practical experience the Proposal 
makes it voresible “or a broa’ range of convicts to be granted conditional 
releare, It serves the legal institution's effectiveness i* the justification 
for granting conditional release is examined in a circumspect manner in each 


erecific case, and if mechanical evaluation is avoided, 


2. The erantine of conditional releare directly and significantly af ects 


the administration of penalty meted out in the sentence. Therefore the 
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Proposal refers the decision in this question to the court's legal authority. 


Cranting of conditional release to the convict may take place i* it can be 
reasonably expected that the punishment's goal can be achieved also without 
firther denial of freedam, This can be reasoned particularly from the fact 
if during the administration of  cenalty the convict exhibits impeccable 
behavior and demonstrates the ability that after his release he will conduct 
his life in a law abiding manner. In case this general condition exists, the 


time point for the rossibility of granting conditional release conforms to the 





praie of administration. This grade may be the mammer of administration 
determined on the basis of Paragravhs 42. through 44., or of Paragraph 45. 
section (2), or Paragranh 46, The Proposal makes it possible to grant 
conditional release a*ter suffering the time of penalty determine’ in the 


various degrees of administering renalty. 


2, “or specific caterories of convicts or penalties the Proposal considers 
it inherently unjustified or impractical to grant conditional release. 
Section (3) excludes vrimarily the multiple repeat offenders and also those 
from being pranted conditional release who have refuted their worthiness by 
committing an intentional offense after their earlier sentences (points a) 
and b)), There is no practical sense to a contitional release the duration 
of which is very brief. Therefore point c) excludes that rerson fram being 


pranted conditional release who has not served at least three months of loss 


of freedom, Point d) excludes the verson sentenced to expulsion fram being 











EEE SD 


granted conditional release. This follows from the fact that the expelled 
must leave the country after serving his sentence. B2ut due to this it cannot 


be followed with attention whether the munishment achieved its rosal. 


4. The Pronosal's humanism is expressed in the fact that it does not even 
exclude the nerson sentenced to loss of freedom for life from the nossibility 
of being eranted conditional releace. The hone of this may provide the 
incentive for the convict to exhibit the proper behavior during the admin- 
istration of penalty. Sut it is in harmony with the weight of the penalty 
that the convict mst exhibit impeccable behavior for a long time. Therefore 
the Proposal makes granting of conditional release rossible after serving 


at least twenty years. 


The Proposal also gives orders about that care when the convict sentenced 

to loss of freedom lasting for life commite an additional offense during the 

adr‘ nirtration of his nmuniehment and is sentenced to loss of freedo: because 

of this. ‘n such carce administration of the loss of freedom for life contimies. 
Paragravh “9, excludes the administration of lose of freedom meted out later: 

but the additional sentence involves the consequence that the court may 

nortrone the earliert time soirt when the convict may be eranted conditional 
release by five years at the mort. It ic ummecessary to determine in law the 


shortest duration of rnortronement. 
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To Paragraph 43. 


1, In eenoral the «'*°'10n of conditional release is identical to the 
remaining balance of the loses of freedom. But coniitional release shorte— 
than one year would not have adequate veight, and would not approrriately 
serve the rurpore of the legal institution. Therefore the Proposal determines 
the shortest duration of ecniitticsal freedam ee one year. Order differ‘ ng 
from the reneral ir necessary «:«° for the case cf conditional velease from 
loss of freedom for life, because ‘« thie case the remaining balence of the 
punishment is o” injeffinite duration, The Proposal determines thie in ten 


yearr. 


2. Sipmificant consequences are attached to serving a loss of freedom sentence, 
“or example from the viewnoints of being released from the disadvantares tied 
to having a venal record, and of being a repeat offenier. ‘f the convict is 
prented conditional release and this passes without being renalize!d again, the 
punishment must be consider.d completed on that day when the conditional 

release exnires. The Proposal's text does not even state thie self-evident 
rule. Put thie would be un’air if the remaining balance of the lose of 

freedom is shorter than one year because in this way by having been granted 
contitional releare, the releare [ from consequences | deadline woul’ begin 

later than if the convict had not been granted conditional releare. Section 


(2) eliminates this contradiction. 
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3. mn case of some rersons eranted conditional release it is necessary in 

the interest of protecting society and also of the convict that their fitting 
into society be aiced, an’ at the same tine that they should also be under 
supervision, “Sect‘on (3) therefore provides the possibility for placing the 
person grante? conditional release under patroniging supervision, (Paracraph 
22. gives orders about the obligetions of the convict under supervision). 
Ordering of surervision ‘© not obligatory but depends on the court's evaluation, 
“Within this attention mict be given to the versonality o* the person being 
released from lors of freedom, his family circumetances, his ability to fit 


into society and the ob‘ective conditions of fitting in. 


The duration o* patronizing supervicion is identical with the time of condi- 
tional release, “his duration is noceseary in order to assist the convict 
to fit into society and to mrevent relanse, It is expedient also from the 
practical viewnoint that the patronizing supervision and the condition of 
releave should lanse for the came length of time, Since the conditional 
release lasts for at least one year, the patronizing supervision cannot be 


shorter than one vear either. 


4. Section (4) gives orders about commileory term nation of confit! onal 
releare and termination cerending on the fudge's evaluation. The court fz 
required to terminate the conditional release if the convict is sentenced to 


an adminictrable lows of freedom for offense cammitted while on conditional 


release, “hat ic, such penalty refutes that favorable assumption which vas 











formed about the convict at the time he was granted conditional release, From 
this viewpoint it is inmaterial whether the offense committed during the 


conditional release was intentional or careless. 


Violation cf behavioral rules which accompany patronizing supervision, or 
commission of such offense for which ea penalty other than administrable loss 
of freedum was meted out, may provide the foundation for terminating the 
conditional freedom devending on the judge's evaluation. During the evaluation 
the court must take into consideration tha significance and possible repetition 
of the behavioral rulebreaking, or the weight and character of the additional 
offense; It mist terminate the conditional release if it arrives at the 
conviction that the punishment's goal cannot be achieved without administering 


the remaining balance of the loses of freedam, considering these actions. 


Violation of the behavioral rules accompanying the patronizing supervision 
naturally can result in termination of conditional releasce only if the rule- 
breaking occurs during the conditional release. If the duration of the 
patronizing supervision is longer than the conditional release, behavioral 
rulebreaking cammitted after the end of conditional release cannot be the 


foundation for terminating conditional release, 


5. If for any reason the court terminates the conditional release, the convict 
is obligated to serve loss of freedom corresponding to not only the remaining 
balance of the conditional release but to the entire duration of the condi- 


tional release. This is what section (5) states. 
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Corrective-Educational Labor 
To Paracraoh 49. 


1. The Proposal considers such runishment type to be necessary in our system 
of venalties which in terms of weight occupies a place between loss of freedom 
and monetary fine punishment, This type of punishment gives the court the 
opportunity that in those cases of milder criminality where the joint effect 
of systematic labor and education is necessary and sufficient to achieve the 


goai of punishing, it does not have to apply loss of freedon, 


2. The corrective-educational labor is primarily an obligation to work. The 
convict is required to perform work of a specified nature in a place of work 
desipnated by the court. It can be applied in the cases of such convicts who 
have no job or membership in a cooperative at the time of sentencing. Yaturally 
it can be applied also in the cases of persons who have a job or membership in 
a cooperative, at such times the nlace of work designated is the :onvict's 


place of work existing at the time of the sentence, 


This penalty limits the convict's perso..l freedom only in freely changing his 
place of work, Therefore the Proposal states that the convict's personal 


freedom cannot be limited otherwise, 


3. Section (2) connects the corrective-educational labor with a property 
disadvantage determined for the penalty's duration. It is an essential 


element of corrective-educational labor that the convict receives decreased 
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wages. The wege must be established on the basis of the wage items in effect, 
but a portion determined by the court must be subtracted from this to the 
benefit of the state. The decrease may range from five vercent to thirty 
percent, denending on the court's evaluation, The person sentenced to 
corrective-educational labor is entitled to all of the benefits which are 

not considered wages (for example family supplement, travel allowance) in 


their entirety; decreasing these would not serve the penalty's purpose. 


4. Pegarding the convict's legal situation during the corrective-educational 
labor [sentence] the Proposal contains the general order that he is entitled 
to the rights of working employees, in as much as these are not in contradic- 
tion with the penalty's character. Separate statutes determine the details 


of this. 


5, The minimum duration of orrective-educational labor is six months, its 
maximm duration is two years. In time less than six months the favorable 
effect of work and of the commnity of the place of work usually has no 

effect yet; but if even two years would be insufficient to achieve this favor- 
able effect, this speaks in favor of a need for more severe punishment -- loss 


of freedom — to be applied. 


But imagmuch as the corrective-educational labor is meted out as agglomerate 
punishment, it is justified to establish an upper limit of three years, higher 


than the general limit. 
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According to Paragraph 92. section (1) more corrective-educational labor 
[sentences] may be combined into an overall penalty. According to Paragraph 
93, section (1) the overall penalty mst be meted out in terms of corrective- 
educational labor. The Proposal establishes three yeare as upper limit of 


punishment in this case also, 


To Paragraph 50. 


1. Performance of the corrective-educational labor cannot be forced by 
[volice] force in case the convict resists it. If the convict extricates 
himself from performing the punishment, the court will change the unperformed 
talents of corrective-educational labor to loss of freedom, If the convict 
severely violates the labor discipline, the consequence is the same, Judging 


the severity of the discipline violation is the court's task. 


From the changeover's viewpoint the remaining balance of corrective-educational 
labor must be counted from the day when the convict accomplished his behavior 
giving reason for the changeover, But it is not necessary to declare this 


in the law's text. 


The Proposal specifies the degree of administering the loss of freedom replac- 
ing corrective-educational labor to be jail, based on the weicht of corrective-~ 


educational labor within the penalty system. 


2. “Corrective-educational labor is a milder penalty than loss of freedom. 


Therefore section (2) orders that in case of changeover to loss of freedom 
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two days of corrective-educational labor are equivalent to one day of loss 


of freed wm, 


Tt may happen that the remaining balance of corrective-educational labor ‘joes 
not total six months thus according to the changeover key the amount of loss 
of freedom replacing it will be shorter than three months. It would be unfair 
to the convict if the general lower limit for loss of freedom according to 
Paragravh 40, section (2) would also apply in this case. Therefore the 
Pronosal states that loss of freedom may also be shorter than three months 


in case of changeover from corrective-educational labor. 
Yonetarv Fine Punishment 
To Paragraph 51. 


1. The Pronosal regulates the institution of monetary fine punishment by 
introducing the system o* daily monetary fines, The basis of this system is 
that in determining the monetary fine punishment expression must be given on 
the one hand to the degree of punishment the offense deserves, on the other 
hand to the perpetrator's financial circumstances. This system is more 
suitable than the current one that in case of persons committing neariy 
identical weight offenses but having different incomes it should result in 
meting out more effective punishments, The daily item system of monetary 
fine punishment urges the person applying the law to carefully consider the 
muiding circumstances when metinre out the punishment ani evaluate them with 


preater awareness, 
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2. According to the Proposal the monetary fine punishment must be meted out 
in the manner that the court establishes the number of daily items as well as 
the sum corresponding to one daily item. The number of daily items primarly 
expresses the weight of the offense, while the forint sum corresvoniing to 


one dailv item conforms to the perpetrator's income and personal conditions. 


2, According to section (2) the lower limit of monetary fine punishment is 
ten, its unver limit is one hundred and eighty daily items, in case of 
agglomerate renalty two hunired and seventy daily items. The latter is in 
harmony with the maximum duration of agglomerate penalty determined for loss 


of freedom and for corrective-educational labor. 


hen determining the sum of the daily item, the Proposal specifies the lower 
limit ir such a sum that the monetary fine punishment should be applicable 

even in the case of a perpetrator with the lowest income without its too low 
level being in contradiction with the penalty's character of legal disadvantage. 


The Proposal svecifies the maximum sum of one daily item in one thousand 
forints. This upver limit seems to be adequate even for perpetrators of out- 


standing income. 


When determining the sum of the daily item, consideration mist be given on 
the one hand to the incomes ‘wages, profit derived from property and other 
income), an? on the other hand to the exnenses which maintain the existence, 
as well as the support, etc. obligations based on statute or decision of 


authorities. The court proceeds correctly if it takes into consideration the 
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convicted person's Living expenses according to society's averare and not 
in the actual extent possibly exceeding this. The perpetrator's property 
which does not rroduce income must be left out of consideration when deter- 
mining the amount of daily item, because the monetary fine vcunichment is not 


of the character of confiscation of property. 
To Paragraph 52. 


Paracrapvh 52. contains orders for that case when the convicted person does 

not ray the monetary fine punishment. In case of non-payment the monetary 
fine vunishment must be changed over to loss of freedom. Changeover is in 
order if the convicted verson does not satisfy his payment obligation. Thus 
previous attempt enforcement and failure of this are not conditions for change- 
over. Paragraph 114. section (2) contains an order differing from this vith 


respect to youth. 


In changeover the sum of one daily item is replaced by one day's loss of 
freedom, Even the name daily item itself indicates that the court in the 
daily item's sum determines a sum corresponding to each day of loss of 
freedom, 


Yonetary fine punishment is a milder type of punishment than loss of 
freedom, therefore the changed-over punishment mst always be carried out 


in jail, the mildest grade of loss of freedom, 
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If the mumber of daily items of unpaid monetary fine punishment is less 
than ninety, it would be unfair if the loss of freedom determined due to 
the changeover could not be shorter than three months, The Proposal there- 
fore orders that in such a case the loss of freedom «an also be shorter than 
three months, that is, the shortest duration determined in Paragraph 40. 


section (2). 


Prohibition From Participating in Public Affairs 


To Paragranoh 53. 


Prohibition from participating in public affairs is a supplementary 
cunishment of law depriving-law limiting character. There are two conditions 
for its application: it must be applied against the person who has been 
sentenced to loss of freedom which is to be administerei. and who is 

unworthy of participating in public affairs, 


Prohibition from participating in public affairs can not be applied together 
with corrective-educational labor and monetary fine punishment. The prohi- 
bition from participating in mublic affaris is a supplementary punishment 
which strikes the convicted person with significant disadvantage; therefore 
it is not fusetified that it should be meted out even with such main penalties 


which are milder than loss of freecdon, 
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To Paragranh 54. 


In this Parsgraph the Proposal lists the contentual elements of prohibition 
from participating in public affairs. Prohibition from participating in 
mublic affairs is an integral supplementary punishment, therefore the court 
cannot denrive the convicted person of only a part of the rights listed. 


Among the rights affected by the prohibition from participating in public 
affairs, the list of section (1) emphasizes the right to vote, one of the 
most important citizenship rights in first place, and in connecticn with 
this -- using the accepted concept of state law — it speaks of poplar 


rerresentative organs. 


According to section (2) point a) the convicted person looses those alreaty 
existing memberships, jobs, offices, or assigments which he is not eligible 
to obtain according to section (1), Point b) states the same with respect to 


military rank and decorations. 


To Paragraph 55. 


1, The Proposal insures a relatively broad framework for the court in 
meting out the penalty of prohibition from participating in public affairs: 
it determines the minimum duration in one year, the maximm duration in ten 
years. When meting out the supplementary punishment, consideration mst be 


given primarily to the dangerouisness of the perpetrator's person to society, 
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tut the prohibition from participating in public affairs mist also be in 


proportion with the extent of loss of freedan. 


2. Section (2) gives orders about caloulating the duration of prohibition 
from particinating in mublic affairs. The duration of prohibition from 
participating in public affairs mst be counted fram the time the sentence 
specifying it becomes legally final. But the Proposal makes exceptions 
from this rule. The time the convict spends in loss of freedom (Paragraph 
41. sec. (3)) or while he is in restrictive confinement ‘Paragraph $1. 
sec. (1))} cannot be counted towards the duration of prohibition from 
participating in mublic affairs, That time during which the convicted person 
extricates himself from the administration of the main penalty or fron 
restrictive confinement, mist also be excluded from the duration of the 
prohibition from participating in public affairs. 


The Proposal insures fair consideration by stating that time spent on 
conditional release or on temporary release from restrictive confinement 
must be counted towards the durstion of prohibition from particinating in 
public affairs if the conditional release was not terminated, or if the 


temporary release became permanent. 


Prohibition From Practicing an Occupation 


To Pararrarh 54, 


The prohibition from practicing an occupation is a supplementary vunisiment 
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limiting the corvicted person's rights; it relates to that c-supation vithin 


the sphere of which he accamplished the offense. It can be applied against 
@ person who became perpetrator of an offense by violating the miles of an 
occupation requiring professional training or by intentional [abjuse of the 


occupatior. 


This supplementary punishment serves society's protection by depriving the 
perpetrator of the possibility of committing an additional offense by prac- 


ticing his occupation. 


To Paragraph 57. 


1. According to the Provosal the prohibition from practicing an occupation 
is of permanent effect, or lacts for a definite length of time — frum one 
year to ten years. The condition for prohibition of permanent effect is 
that the perpetrator has become proven unsuitable to practice the occupation. 
Vsually the unsuitability can be established for health reasons, for example 
such person commits endangerment in the area of the occupation who uses 
narcotics and violation of the rules of his occupation was connected to this 
habit. 


Application of a definite type or extent of main punishment is not a condition 
for vrohibiting the practice of an occupation, The court may use it not 

only with loss of freedom but also with corrective-educational labor or mone- 
tary fine punishment. It is also not an obstruction to meting it out if 


administration of the main penaltv is suspended, 
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2. Pegarding calculation of the duration of prohibition from an occupation, 
section (2) apzropriately orcers that the order of Paragraph 55. section (2) 
concerning the dure‘ion of prohibition from participating in public affairs 
be applied, Sameness of the regulation is justified by the fact that fram the 
viewpoint of the durations of mrohibition these two sipplementary mumisiments 


are close to each ot'ver. 


3. In case of nrohibition from practicing an occupation lasting for a definite 
length of time it may endanger society's interests if after serving the 
sin>lementary runishment the convicted person may again practice his occupation. 
Therefore the Proporal gives the court the opportunity to meke the cractice 

of the occupation again denendent on proving the knov-how necessary to do so, 
After the prohibition's duration this may be in order in a specified manner 

-—- for example by taking an examination. -— In case of prohibition of 
permanent effect the Proposal also nrovides the opportunity for the prohibited 
person to practice his occupation again, The regulation takes into considera- 
tion the viewpoint of society's orotection as well as fairness to the 
nrohibited verson. It authorizes the court to grant relief later to the 
prohibited person, but this may take place only if ten years have passed since 
the prohibition ani if the nrohibited person proves that he is suitable to 
practice the occupation, for example bis health related unsuitability has 


ended, 
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Prohibition From riving Vehicles 


To Paragraph 58. 





1. The prohibition from driving vehicles limits that right of the convicted 


srson to drive a veh'cle,. 


The supplementary punishment primarily can be applied against that person 
who has cammitted an offense by violating the rules of driving vehicles tied 
to permit. Application of supplementary sunishment is not mandatory in this 
case either, but devends on the court's evaluation. To make it mandatory 
could mean unfustiffiable legal disadvantage to those who commit traffic 
offenses, and would also hinder the meting out of individualized ounishments. 
Vhen evaluating it, the court mst examine first of all whether the verpetra- 


tor's varticipation im traffic rerresented danger to ~ublic safety. 


The person who uses a vehicle in the commission of an offen .e may also be 
crohibited to drive vehicles. In recent years a dangerous form of criminal 
activity has developed, the so-called moving crime [“ifferent from ~oving 
violation. Translator.] . The characteristics of thie are that a series of 
offences is committed using the motor vehicle, since the motor vehicle makes 
the commirsion of the offense and escape from the scene much easier, In such 
cares the rrohibition ‘rom driving vehicles also serves to prevent ad‘itional 


offences. 
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The Prorosal, by means o* referring to the fact that the driving of vehicles 
is tied to rermit rather than listing the vehiclas tc be consicere? from the 
viewroint o* orohibition, takes it into consiceration that the circle of those 
vehicles tied to onerating vermit may change. Currently order "o 1/1974. 

(T, 10.)5” Parecrarh 2. section (1) lists with what driver's permit or license 
may vehicles be driven in traffic on the mblic roads. "riving of certain 
non-miblic-road -- aer‘el, waterway, railroad, etc. — vehicles is also tied 
to vermit. The court cannot orohibit the driving of such vohicles the driving 


of which the statute does not tie to permit: such is “or -xamnle the bicycle. 


2. The court may rmrohibit the perpvet-ator from driving all vehicles tied to 
vermit, but may aleo limit the orohibition for definite tynes of vehicles. 
fection (2) provides the rossibility for thie. The justification for thie 
is that in certain cases the ver .etrator represents danger to public safety 
only by driving certain vehicles. In case of apnlying section (2) the court 
may specify the prohibition to apply to railroad, aeriel, public road etc. 
vehicler, and within mublic road vehicler to those vehicle categories which 


are listed in order “o 1/1974, (I, 10.)BM[Minietry of Interior]. 
To Paragraph 5°. 


1. Pararravh 5°, gives orders about the curation of orobibition to drive 
vehicles. The prohibition may be of permanent effect or may last for a 
erectfic iength o* time. The condition for permanent rrohibition t+ the 


perpetrator's unsuitability to drive vehicles. This must be understood to 
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mean unsuitability for participating in rublic road traffic. (Order No 1/1976. 
(T. 16,)Fu “ [Ministry of Health] is the statute concerning the health 


related suitability of motor vehicle drivers.) 


The Proposal defines the minimm duration of prohibition for a specific 
duration in one year, its maximm duration in ten years, This regulation 
containing such wide time limits gives ample opportunity for the differentiated 


application of supplementary punishment. 


2. Section (2) does not regulate independently the calculation of the duration 
o” prohibition from driving vehicles, but — due to the similarity between 

the characters of the two supplementary punishments ~— prescribes appropriate 
avplication of the regulation concerning the calculation of the durati.. of 
prohibition from participating in public affaires Paragraph 55. sec. (2)). 

-- In case of prohibition of definite duration from driving vehicles it is 

just as justified to provide the opportunity to be released by the court from 
the prohibition, making the authorization to drive vehicles again dependent 

on vroving one's know-how, and in case of permanent prohibition to be released 
from that vorohibition, as it is in the area of orohibition from practicing an 
occupation, The Provosal regulates this by ordering that the orders of 
Paragraph 57, section (3) concerning prohibition from an occupation be 
appropriately applied. Avpropriate application in the area of driving vehicles 
means that the prohibited verson prove his know-how or suitability necessary 


to drive vehicles in the manner determined for it. 
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Bani shment 


To Paragraph 60. 


1. Banishment is a supplementary cunishment limiting the right of freely 
choosing the location of one's presence, The person sentenced to this loses 


his right to be present in areas determined by the court. 


There are three conditions for banishment: that the Proposal's Special Part 
make banishment for the given offense possible, that the court mete out loss 
of freedom as the main venalty, and that the perpetrator's presence in the 


given location endanger the rmblic interest. 


Orders of the Special Part make banishment possible for those offenses in 
which —- according to criminalogical and crime fighting experience — the 
fact that the pervetrator was in a certain place made it easier for him to 
commit the offense, and in order to prevent commission of the offense it is 
necessary to remove the verpetrator from his prior location of stay. Such 
are for example indolence as oublic danger, or organizing prohibited games 
of chance. -— Suspension of the administration of loss of freedom is not an 


obstacle to banishment, because that effect of the supplementary punishment 





serving vrimarily the individual prevention may be effective in this case also. 


The Proposal does not make it obligatory to apply banishmont. The court must 
evaluate whether the verpetrator's presence in a definite area endangers the 


vublic interest. 
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Banishment may involve one or more localities, or a specific part of the 
country (for example Budapest, Pest megye or the megyes along the [Lake] 
Ralaton), depending on that the perpetrator's presence in which areas 


endangers the public interest. 


2. According to section (2) the banishment may range from one yeer to five 
years. A tire period of shorter than one year does not appear to be suitable 
to achieve the supplementary pmishment's goal. But banishment exceeding 
five years is unnecessary because in general five years are sufficient for 
the perpetrator's connections endangering the public interest in the locale 
of the banishment to break up, and for him to fit into society elsewhere. 


In calculating the duration of banishment the regulations concerning prohi- 
bition from participating in public affairs must be appropriately applied. 
This rule is justified by the similarity between the two supplementary 
punishments. 


Exrulsion 
To Paragravh 61 . 


Expulsion is a supplementary vcunishment limiting the convicted person's rights. 
It can be applied only against those who are not Rungarian citizens, that is 


besides the foreign citizens it also extends over people without citizenship. 


The expelled person is required to leave the country or to suffer being 








removed from the territory of the Hungarian People's Republic. Once the 
convicted person left the country's territory, he may return there only by 
special permission ‘for example a visa). Returning without permission is an 


offense (Paracravh 214.). 


The Proposal does not restrict the application of expulsion to specific 
offenses, therefore it can be applied for any offense if the court arrives 
at the conviction that the perpetrator's presence in the country is not 
desirable, -—— The person against whom expulsion has been applied cannot be 
granted conditional release (Paragraph 47. sec. (3) point a)). 


Confiscation of Property 
To Paragraph 62, 


Confiscation of vroperty subjects the perpetrator of an offense to property 
disadvantage, taking away all of his property or specified property items. 

Tn the Proposal’s penalty system confiscation of property is a severe suprle- 
mentary punishment, therefore it is justified to limit its application to an 


area narrower than the application of monetary fine punishments. 


The general condition to apply confiscation of property is that the perpetrator 
should have adequate property. In the case of a person without property the 


supplementary punishment would be symbolic, its execution would lead to no 


result and this would not only place unnecessary burden on the authorities 

















resvonsible for carrying it out but would also damage respect for the 


sentence. Therefore with respect to this supplementary punishment adequate 
is that property the confiscation of which does not endanger the existence 


of the perpetrator and of h‘s relation entitled to support. Usually this 


is identical to property not exempt from court enforcements. 


Fven against a perpetrator who has adequate property, confiscation of 
property ise in order only when the Proposal's Special Part makes this 
possible for the given offense, or if the offense was committed for the 
purrose of obtaining profit. By intent to obtain profit the effort to 
obtain proverty advantage must be understood; this condition cannot be 
limited to offenses against property, but it occurs in general in those 


offenses which are committed in the interest of profiting in property. 


In case these conditions exist, the Proposal gives orders about applying 
confiscation of property which is mandatory and depends on the court's 
evaluation, -— Penalties more severe than loss of freedom for three years 

are meted out in the cases of such offenres — taking into consideration the 
Proposal's penalty system and the penalty items — , the objective weight of 
which or the dangerousners of the perpetrator of which is significant. At 
such time the penalty's goal calls for application of confiscation of property. 
But inasmuch as the main penalty is no more severe than loss of freedom for 
three years which is to be administered, it is not justified to make confisca- 


tion of property mandatory, but the court mist evaluate whether this is 
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necessary in the interest of the nenalty's goal. The Proposal does not make 
confiscatio.: of croperty possible with loss of freedom suspended, corrective- 
educational labor, and monetary fine penalty (sentences) . Confiscation of 
property is not in rroportion with the weight of loss of freedom suspended; 

and corrective-educational labor and monetary fine punishment involve material 
disadvantaces and besides them additional supplementary punishments of material 


character would be unjustified. 
To Paragravh 63. 


1, The Proposal makes it rossible even in the case of mandatory application 
of confiscation of property “or the court to farreachingly individualize the 
determination of supplementary punishment, to take into consideration besices 
the weight of the offense and the excvent of the primary penalty also the 
perpetrator's personal and ncroperty circumstances, family conditions, and 
whether this penalty might also disadvantageously effect the perpetrator's 
relations. Therefore section (1) orders that confiscation o* property may 

be ordered to involve all of the perpetrator's possessions or specific property 


items, 


2. Section (2) wishes to mrovide insurance arainct leral manipulations aimed 
at circumventing the confiscation of property. In general the basis for 
con*iscation of property is the perpetrator's property existing at the tine 


the offenre ir fudged, But the Proposal provides the possibility for the 
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court to specify confiscation of rroperty also for items of property trans- 
ferred to others for the curpose of frustrating the confiscation of property, 
asmming that the person acquiring the mroperty item had knowledre of the 
tranefers purpose. rom this viewpoint the time point of transfer is 
immaterial -—- confiscation of property may be specified for those property 
iteme also which the perpetrator eave away free after committing the offense, 
even if the transfer's vcurrose was not frustration of the confiscation of 
pronerty or if the person acquiring it free did not know about this surpose 


o* the transfer. 


3. “ection (3) gives orders about the consequences of confiscation of 
rrorerty. According to this the confiscated oroperty becomes property of 
the state. This means that the state obtains the rights of owmership of 
property confiscated and in the verpetrator's possession. All this occurs 
when the sentence becomes legally final, and not at the time cteps are taken 


to carry out the confiscation of property. 


The Proposal gives no orders about the state's responsibility in confiscation 
of nroverty cases, since this is regulated by the civil law (Ptk, Paragranh 
120, secs. (2) and /3)). 


Supplementary Yonetervy “ine Punishment 


To Paragraoch 44. 


1. The rurpose of supplementary monetary fine punishment is to subject the 


324 








perpetrator to croperty disadvantage. Therefore its application is fustified 
onlv when the perpetrator has appropriate income, earnings, or property. In 
abrence of this condition, meting out supplementary fine runishment -—- due to 


the changeover -- would directly mean the application of loss of freedom. 


Supplementary monetary fine ocunishment may be used only with loss of freedom 
of definite duration. In cases of the death penalty and loss of freedom 
lasting for life the munishment's goal does not justify supolementary monetary 
fine cunishment. Also, corrective-educational labor already by itself involves 
financial disadvantares. -- Supplementary monetary fine punishment may be 
used with loss of freedom lasting for a definite period of time also if the 
court suspends the administration of the main penalty. Supplementary monetary 
fine punishment which is to be carried out serves the penalty's curpose 


efficiently also in this case, 


Tn case the above general conditions exist, application of supplementary 
~onetarv fine vunishment is mandatory if the offense was committed for the 
purpose of obtaining rrofit, “lot only those offenses mist be understood by 
offense committed for the purpose of obtaining orofit in which this aim is an 
element of the fact scituation, but any offense the rurpose of which is to ob- 


tain a material advan’ are. 


Resides these the Proposal also provides the nossibility to mete out supple- 
mentary monetary fine cunishment for committing any offense if this 
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contributes to holding the verpetrator back more efficiently from additional 





offenses. Sut at such times its use is not mandatory but depends on the 


court's evaluation. 


2. The extent of the supplementary monetary fine munishment must also conform 
to the perpetrator's income ami personal coniitions, and naturally the veight 
of the offense also cannot be left out of consideration. Put evaluation of 
these factors cannot be done the same way as application of monetary fine 
punishment as main penalty. That is, for the supplementary monetary fine 
punishment attention must also be given to the main nenalty and to those unique 
viewroints which are the conditions for applying this supplementary penalty. 
From this follows that in meting out the supplementary monetary fine punish- 
ment the cystem of daily money venalties as regulate? in Paragravh 51. wo:ld 
not be practical. Therefore the Proposal determines the lower and upper 
limits of supnlementary monetary fine cunishment in terms of specific suns 

of money, not by starting out from daily items. “he lower limit is identical 
to the minimum amount of monetary nunishment which can be meted out according 
to Paragraph 51, section (2), but in determining the maximm amount it had 

to be kept in mind that supplementary monetary fine cunishment over 

190,900 forinte would be a legal disadvantare of the nature of confiscation 


of croperty, thus it is not justified to provide the opportunity for this. 


3. Both the supplementary monetary fine munishment as well as the confiscation 


of property subject the perpetrator to material disadvantage, therefore 
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applying them together is not warranted. Confiscation of property is the 
more severe vunisiment, therefore section (3) excludes the use of supplementary 


monetary fine mmishment in case of confiscation of rroperty. 


To Paragraph 65. 


1. The Proposal determines the conditions of changing supplementary monetary 
fine cpunishment to loss of freedom the same way as in monetary fine punishment, 
in nonpayment. Put deviation from Paragrath 52. is justified with respect to 
the derree of administering loss of freedom derived from the changeover. 
fince the supplementary monetary five punishment is meted out together with 
loss of freedom, it would be theoretically improper and would also cause 
mractical difficulties if the changed-over punishment would be ajiministered 
in jail even when the degree of carrying out the main penalty is penitentiary 
or prison. Therefore the Proposal orders that the degree for carrying out 
the changed-over loss of freedom is jail, tut inasmich as the main penalty 
must also be carried out, the degree of this provides guidance also for the 


changed-over punishment. 


2. From the system of meting out the supplementary monetary fine punishment 
follows that in case of changeover one day's loss of freedom mist be counted 
instead of a determined sum of supplementary monetary fine punishment. Section 
(2) determines the forint sum corresponding to cme day's loss of freedom in 


at least 100 and at the moet 500 forints, within these limits the court will 
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determine according to what key the changeover shall be cone in the given case. 
-- The minimm duration ‘or loss of freedom replacing supplementary monetary 
fine rcunishment is one day, that is, apnlying the general minimm of three 
months for loss of freedom would represent unjustifiably severe dissdvantare. 
And lose of freedom when determined due to changeover cammot exceed six months 
even if loss of freedom longer than this should be determined by using the key 
for the changeover as regulated by law. That is, loss of freedom exceeding 
six months vould be disnroportionately severe punishment compared to no 

matter how high a supplementary ~onetary fine punishment. 


Reasons Excluding the Administration of Punishment 


To Paragraph 64, 


Feasons which exclude the administration of punishment are circumstances which 
occur after the sentence is issued which specifies the runishment. 


Neath of the convicted verson after the sentence is made naturally excludes 
administration of the penalty or of ite unadministered portion, But execution 
of the confiscation of property is in order in such case also, because 
according to Paragraph 63. section (3) the confiscated croperty becomes 
property of the state when the sentence becomes legally final. 





The Proposal attributes such effect to the passing of time which may exclude 
the administration of penalty. Paragraphs 67. and 68, contain the orders 


concerning lapse, 











Clemency also excludes administration of the punishment. The right of 
clemency is exercised by the Presidential Council of the Hungarian People's 
Remiblic (Constitution Paragranh *. sec. (1) point 4)). “ifference mst be 
made also from the viewroint of clemency which excludes the aidministration of 
renalty between reneral clemency (amnesty) and individual clemency. The 
exercising of ceneral clemency is accomplished in the form of statute and 


usually affects a broader circle of convicted versonse. 


Ad~inistration of penalty may be excluded aleo by reasons itemized listing 

of which ie avoided in the Proposal due to practical considerations, Teference 
to other reasons def'ned by law means that only the law or statute ismed on 
the basis of authorization by the law may define such a circumstance due to 
which the penalty meted cut cannot be carried out. Paragraph 63. contains a 
regulation of such character ‘erclusion of the administration of penalty in 
case of loss of freedom for life). It is also a reason which excludes 
execution if the court susrended execution of the penalty for probationary 


time, and the ncrobationary tine has passed successfully (Paragraph %9.). 
Lapse of Punishment 
™o Paragrarh #”, 


1, ‘nh care of the oimishment's lapse the administrability of penalty meted 
out by a legally final sentence ceases due to the massing of time. The reason 


for this is fairness, and also the fact that the dangerousness of the 
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nerpetrator 's nerson to society decreases with the passing of time. — From 
the sharacter of the legal institution follows that the deadline for the 
lanse must be determined by using the penalty meted out by the court as 
foundation. 


Section (1) regulates the deadline for lapse of main vunishments. The 

shortest time for lapse of mumishability is three years (Paragraph 33. sec. , 
(1) point b)), but this would be too low in case of loss of freedom meted out | 
in a legally final matter. Therefore the Proposal determines the deadline 

for lapse of omishment in a minimm of five years in case of loss of freedom, 

ami in three years ‘or corrective-educational labor and monetary fine punish- 


ment. 


2. “Making a difference betveen monetary fine rmunishments meted out as main 
nenalty an? as supplementary penalty is .ot warranted from the viewpoint of 
lapse {n carrying it out. Therefore section (2) determines the time of lapse 
for supplementary monetary fine piniehment in the same deadline as the 


duration of monetary “tne momishment. 


The Prorosal vrovides no poesibility for lapee of other supplementary runish- 
mente. On the one han’ the character of these supplementary punishments is 
such that lapse vould not be furtified in the interest of society's protection, 
on the other hand the conditions serving ae foundation for lavse of main 


miniehmente received leeser consideration for supplementary punishments. 
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3. “Section (3) represents an exception from the general rules of lapses, as 
it excludes the lapse of penalties o” loss of freedom for fifteen years or 
more revere than this meted out for war crimes, and for any penalty meted out 
“or other crimes against humanity defined in Charter YI. This order serves 
the execution of the in*ernational pact adapted about the exclusion of war 
crimes and crimes against humanity ‘rom the statute of liritetions, as cublished 


by legal decree “Yo 1. of the year 1971. 
To Paragraph 44. 


1. “ection (1) repilates the calculation of deadlines “or lapse of main 
~mick mts. “he general rule is that time begins to min towuric the deadline 
on the day the decision meting out the penalty becomes final. The case when 
the rnunichment's execution ie susnended is excention from this. To wit, in 
case the reneral rule vere valid, the time of lapse would run @uring te 
probationary time also and it could happen that even though administration of 
the eusvended ~enalty har to be ordered (Paragraph 91,), lapse having occurred 
would hinder administration of the punishment. The order whereby the deadline 
for lanee begins to run on the ‘ay the probationary tive runs out ‘for the 
eusnended main cunishrent, eliminates this. -- “necial rule is needed aleo 
“or that case when the convicted rerson escapes during the execution of loss 
o* “reeiom, ‘t vould reprerent an unjustified advantage to him if in such 
case the deadline for lanre would be calculated from the time the sentence 
became legaily “inal. Therefore the Proposal orders that the tine for lapse 


berins over again with the day of the escape. 
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?, Regulation which makes it possible for supplementary monetary fine punish- 
ment to lanse during the execution or time of lapse of the main penalty ir ~ 
practical primarily because of the shorter deadline for lapse of the gapplenen- 
tary monetary fine vunishment. Therefore section (2) ordere that time for 
lanse of the supplementary monetary fine punishment begins when the main penalty 


has been completed, or its administrability ended. 


3. Interruption of the time of lanse delays the lapre of venalty. The lapse 
is interrupted by measures taken by the appropriate authority in the interest 
of carrying out the munishment. ‘Such measures are for example searching for 
the rlace where the convicted person is when he is in an unknown location, or 
issuance of order to apprehend (Be. Paragravh 397. sec. (2)%. Measures of 
exclusively adminirtrative character taken by the court do not affect lapse. 
-- The legal effect of interruption consists of the time passed until the 
day the measure is taken in the interest of carrying out the runishment, 
being left out of consideration, and the deadline for the lapse starting 


again from the beginning. 


4. Section (4) contains the special rule for interrupting the time of lapse 
in that case when the court has also meted out supnlementary monetary fine 
punishment, The Proposal keeps practicality in mind when it assigns an 
effect interrupting the lapses of both runishments to a measure taken for 
the rurpore of carrying out either the main penalty or the supplementary fine 
punishment, -- The other supplementary punishments do not lapse, therefore 
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measures taken towards the execution of these also do not influence the 


lapse of the main penalty. 
Fxelusion o* Administration of Penalty in the Case of Lose of "freedom for Life 
To Paragraph “°. 


Paragranh 49, regulates a reason of administration which belongs within the 
circle of "other reasons as defined in law" mentioned in Paragraph %. 

point d). It would not be compatible with the concept of lose of freedom 
*or life if either loss of freedom of a definite duration or corrective~ 
educational labor meted out by another sentence vere carried out on the 
convicted person either by interrupting the implementation of lose of 
freedom for life, or subsequently his being placed on conditional release 
from this. Therefore the Proposal declares that loss of freedom for a 
determined length of time or corrective-educational labor cannot be executed 
on the person who has been sentenced to loss of freedom for life. (Paragraph 
47, section (4) gives orders about vostponing the earliest time point of 
being placed on contitional release in the case ot committing an additional 


offense 4uring the venalty's execution.) 
Title II. 
The Yeasures 


Besides the penalties, the other group of penal law consequences of an offense 


333 








is composed of measures. The joint task of penalties and measures is society's 


protection. But different toole are used in the effort to achieve this. 
Types of Measures 


To Paragraph 70. 


1, Section (1) licts the measures applicable against all perpetrators. 
Pearing in a correctional institution, regarding which Paragraph 118, gives 


orders, is a measure which can be ordered only against people of young age. 


2. Measures are used independently instead of venalties, or together with 
penalty or [other] measure. Measures can be used independently is the 
perpetrator is not punishable, yet in the interest of society's protection 

the application of a measure is necessary, or when even though the perpetrator 
is runishable, the measure used instead of a penalty also appropriately insures 
eociety's protection, -—~ Measures applicable only independently, instead of 
punishment are the reprimand, placement on probation, and forced medical 
treatment, while forced medical treatment of alcoholics can be ordered 
intependently (Paracrach 76.) and also together with punishment (Paragraph 75.). 
Confiscation of property can be used either independently or together with 
nenalty or measure, -- Ordering restrictive confinement is in order only 
together with a penalty, while ordering patronizing supervision ie in order 


together with either a penalty or a measure. 
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The Peprirand 
To Paragraph 71. 


1. Peprimand is a measure of educational character. It means moral condem- 
nation of the offense's perpetrator, without material disadvantage in lew. 
Its most important curpose is to educate the perpetrator to a behavior which 


resvects the law. Its name also expresses this character of the measure. 


Section (1) regulates the mandatory cases of applying reprimand, and section 


(2) regulates those cases which depend on the authorities’ evaluation. 


The verson who accomplishes the legal fact situation of offense mst be given 
rerrimand if he is not punishable considering the low degree of dangerousness 
of his act to society ‘Paracravh 28,), or if his punishability has ended due 
to its dangerousness to society becoming minimal (Paragraph 36. second part). 
In these cases even the most lenient punishment applicable according to the 
law is unnecessary. Put since the perpetrator accomplished the fact situation 
of an offense, a reprimand expressing moral condemnation and warning is 
justified in the interest of keeping him back from committing additional 


offenses. 


Put if he is not punishable becaure the dangerousness of his act to society 
has ceased ‘Paragraph 34, first part), it is not necessary to make the 


reprimand mandatory and mrt be made dependent on the authority's evaluation 
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whether in the given case they consider apnrlication of a rerrimand justified, 


Those other reasons defined in the law which terminate pumishability (Paragravch 
32. voint e)) wary in character. Thus because of this it would not be proper 
to make the issuance of revrimand to the perpetrator mandatory in all cases. 
However there are cases when application of reprimand is justified because of 
the committed but not punishable offense and in order to prevent the commission 
of additional offenses, Therefore the Py. -osal in this area also provides 

the opportunity for rerrimand depending on the authorities’ evaluation, 


2. The reprimand's content is partly disapproval, that is, expression that 
the authorities consider the perpetrator's dead to be harmful and points out 
his personal responsibility, anc partly the authorities’ call upon the 
perpetrator to restrain himself in the future from committing offenses. 


The foundation for issuing reprimand is that the perpetrator committed an 
offense, that is, establishment of penal law responsibility is a precondition 
of reprimand. In general thie is within the court's jurisdiction, But in 

the interest of the effectiveness of the penal crocess it is jurtified that 
reprimands should be able to be issued not only by the court but also -- in 
connection with terminating the investigation — by the investigating authority 
and by the prosecutor, This is why section (3) gives orders about the 
authorities in general, All authorities proceeding in penal matters mst 

be understood to be included in this. 
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Placement on Probation 


To Paragranh 72. 


1, The curpose of placement on nrobation does not differ from that of 
punichment, But this is served by the threat of disadvantage, not by 
causing direct disadvantege; also in given cases by making the avoidance 

of disadvantage conditioned on observing certain behavioral rules. That is, 
the granting of probation is that variation of conditional sentencing when 
even thouch the court establishes the perpetrator's venal law responsibility 
but it does not mete out a penalty; rather it postpones the meting out of 


penalty ‘or the vrobationary time. 


There are two conditions for placement on probation. It may be applied only 
if the penalty which can be meted out according to the Special Part for the 
offense committed by the perpetrator is not more severe than two years' loss 
of freedom, That is, the abstract weight of offenses threatened by penalty 
exceeding this is of such degree that the possibility o* placement on probation 


would not serve society's protection. 


A further condition for placement on probation is that it should be resonably 
exnectzble in the given case: the runishment's coal can be achieved also by 


using this measure. 


From the measure's character follows that only the court may use it. 


337 








2. Placement on mrobation cannot be considered an adequate tool of venal 
law if the perpetrator is a repeat offender (Paragraph 137. point 12.). 


Therefore section (2) excludes repeat offenders from being nlaced on nrobation. 


3. Section (3) determines the shortest and longest durations of probationary 
time. Probationary tire of shorter than one year is not sufficient to prove 
that commission of the offense was an occassional behavior strange to the 
perretrator's way of life, while probationary time beyond three years vould 
represent disrronortionately severe legal consequences, and would not be in 
harmony with the -urrnose of the cunishment possibly meted out either. -- 
“ithin these limits the court determines the length of mrobationary time in 
vears. This provides the opportunity to individualize. 


4. Tt may vmramote the goal of pl-cement on probation if it is coupled with 
behavior rules and with supervision to observe these. This is served by 
placing the person on probation under patronizing supervision. But it would 
not be practical to make this mandatory; there are cases where it is unneces- 
sary to place the person under patronizing supervision (for example “or 
thore who commit careless offenses). Thus the Proposal merely provides the 
opportunity ‘or ordering patronizing supervision. The court aprlvs this when 
it feels it to be necessary in the interest of preventing the commission of 
additional offenses, The court may conclude this primarily from the 


nernetrator's nereonality and lifestyle until now. 
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To Paragraph 73. 


1, Section (1) provides the opportunity for the court to extend the nrobation- 
ary time determined when the person was placed on probation. This is in order 
only against those whom the court placed under patronizing supervision and 

who violate’ the behavicral rules associated with that. Extension may take 
"lace on one occasion and its duration may be one year at the most. Tims in 
such a cace the total duration of nrobationary time may exceed the three years 
written in Baragrath 72. section (3), If the behavior rules are violated, 

the court must carefully evaluate whether the weight of the violation justifies 
extension of the nrobationary time. That is, in case of a rulebreaking of 
minor significance extension of the probationary ti~e woild be a dispropor- 


tionate 7isatvantare. 


2. If the person place on probation demonstrates by his behavior during 

the nrobationary time that the measure did not reach its goal, the prob-tion 
muct be terminated and penalty meted out. There may be two rearons for this: 
the person placed on probation severely violates the behavioral rules involved 
in patronizing supervision, or he is sentenced for an offense committed during 
the vcrobationary time. 


Thue the former reason for termination may occur only for the person placed 
under patronizing supervision. The court decides whether violation of the 
behavioral rules was severe. (If the rulebreaking is not severe, extension 


of the orobationary tine is in order based on section (1)). 
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Probation must be terminated if the person placed on probation commits an 
offense during the probationary tine and is sentenced for it. The Proposal 
does not give the court the opportunity to evaluate, because no milder 
consequence can be tied to being sentenced for the additional offense than to 
severe violation of the behavioral rules which accomplishes no offense. It 
may happen that an offense comaitted during the probationary time is judged 
only after the vrobationary tive har expired. The sentence given then also 
demonstrates the probation's lack of success, thus a penalty mist be meted 
out also for committing the offense which provided the basis for being 
placed on probation. 


3. The consequence of successfully completing the probationary time is that 
the nerpetrator's cunishability ends. This is among thore reasons for 
terminating punishability which Paragraph 72, point e) mentions under the 
collective name of other reasons determined by lav. 


Mandatory Medical Treatment 


To Paragraph 74. 


1, Forced medical treatment, the purpose of which is curing and society's 
protection is a measure applicable against persons not punishable due to 
abnormal mental conditions. 


Section (1) determines the conditions of applying it. Yorced medical treatment 
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may be ordered for the person who is not punishable due to the ill condition 
of hic mind's operation. This refers to all eventualities of Paragraph 24. 
section (1), and is not limited to only those who are mentally ill. 


An additional condition is that the perpetrator accomplished a punishable act 
of violence arainst the person or causing public danger. Violent acte against 
the verson are the attack, taking of a human life, taking of a mman life 
committed while preatly agitated, bodily harm, violence against an official 
person and one performing oublic service, as well as against «a superior, forced 
sexual intercourse, violence against modesty, violent unnatural sexual acts, 
rowliness, and robbery. Acts causing danger to the cublic are primarily 

the public endangerment ‘Paragraph 259.), but depending on the given fact 
situation other behavior may also be included in this. According to practical 
exverience these are the most dangerous ones among the acts of persons of 

111 mental conditions, therefore it is justified to limit the possibility 

of apolying forced medicel treatment to these, — [t must be determined on 
the baeris of obfective criteria, what offense the act would be classified 


under if the perpetrator were mimishable, 


The subjective and objective conditions mentioned provide the foundation for 
forced medical treatment only if one must fear that the perpetrator will 
commit a similar act. If the danger of repetition is missing, society's 


protection does not demand this measure, 
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A further condition for maniatory medical treatment is that in case of the 
perpetrator's mmishability, a penalty more severe than one year's loss of 
freedom vould have to be meted out to him. This condition excludes the 
ordering of mandatory medical treatment for acts of minor significance. ‘hen 
examining this condition, the court must apply the principles written in 
Paracraph 7%3., with the difference that the perpetrator's dangerousness to 
society and guilt mst be left out of consideration, Thus the assumed venalty 
mist. be determined exclusively on the basis of the act's objective criteria. 


Paragravh 33. of lew “o IT. of the year 1972 concerning health care prescribes 
mandatory medical treatment or care for the mentally ill. Therefore if the 
conditions for ordering mandatory medica] treatment are missing but the 
perpetrator needs medical treatment or care due to his i111 mental condition, 
the court must notify the appropriate health care organ. The rurpose of the 
notification is that the health care organ should be informed of the need of 


the verpetrator's treatment. 


2. “he Proposal recognizes only one form of forced medical treatment, to 
carry it out in a closed institution designated for this purpose. Section (1) 
defines the area of forced medical treatment in such a way that the measure 
should be in order only against those for wham society's protection makes 
treatment in a closed institution necessary. And carrying it out ina 
designated institution insures that the institution's order be in harnony with 
the unique task of mandatory medical treatment. 
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The Proposal does not make it possible to carry out the forced medical treat- 
ment outside of the designated closed institution, in the mental ward of a 

hosniteal, in an institution caring for nervous disorders or in other similiar 
matters, ‘f it is necessary to treat the perpetrator of i111 mentel condition 
in such matter, this can be accomplished also within the framework of special 


health care management, without penal law measures. 


3. Forced medical treatment is a measure of indeterminate duration which 
mast be contimed as long as necessary. The court must end the forced medical 


treatment if ite necessity no longer exists. The need for it emis if it needs 





be feared no longer that the medically treated person will again commit such 
a runishable act for w.iich mandatory medical treatment is in order. 


Compalesory Medical Treatment of Alcoholics 


To Pararranh 75. 


There ie close relationship between alcoholian and criminal activity. There- 
“ore the Proposal taker care to develop effective penal law tools to overcome 
alcoholism, ‘n the interest of this it introduces a new measure by the name 

of compulsory medical treatment of alcoholics, which insures medical treatment 


for alcoholics committing offenses, and does so in two forme. 


The forced treatment regulated in Paragraph 75. is not an inderendent measure 


but is connected to the execution of loss of freedom, It can be ordered 
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against those whose offense is related to their alcoholic lifestyle. This 
definition of the personal area is based on the practical experience that 
crimarily the so-called narcamanic [gic) alcoholics require medical treatnent. 
Necasional -- though excessive — consumption of alcoho] thus cammot establish 


the foundation of this measure. 


A further condition of the order is thet the alcoholic be sentenced to eini- 
nistered loss of freedom excee*ing six months. forced medical treatment can 
take place only during the loss of freedom, in an institution for administering 
punishment. The duration of loss of freedom exceeding six months insures that 
sufficient time be available for the medical treatment. 


If the court does not anply loss of freedom exceeding six months or an inde-~- 
nendent measure according to Paragraph 76., there is no need for penal lav 


measure in the interest of medical treatment. 


Instead of this, if commission of the offenre vas connected vith alcoholic 
way of life, the court must inform the appropriate health care organ. Paragraph 
35, of law Yo IT. of the year 1972, and Paragraphs 66. through 70. of order 
Yo 15/1972, (VIT. 5.)Bu M give orders concerning the cere and medical treatment 


of alcoholics, 
To Paragraph 74, 


The form of forced medical treatment regulated in Paragraph 76. is treatment 
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in a vork therapy institution. This is an inieremient measwe which is used 
by the courts without meting out penalty. It is similar in content to conmpul- 
sory institutionalized medical treatment introduced by legal decree Yo 10. of 


the vear 1974. 


Tn harmony with the compulsory medical treatment of Parar-arh 75., this inde- 
pendent measure also is in order only against those perretrators whose of “enses 
are related to their alcoholic way of life; thus it cannot te ordered against 
the occasional drinker. Turther it is necessary for the conditions of institu- 
tionalized metical treatment to exist. By this it mist be understood that 

those conditions rrovide guidance for interpretation under which canpulsory 
institutionalized medical treatment can be ordered according to legal decree 


No 10Q,0f the year 1974. 


Treatment in a vork therany institution is a milder legal consequence than 

loss of freedom. Therefore it can be applied only insteai cf loss of freedom 
not eryceeding six months, or penalty milder than this — corrective-educational 
labor, monetary “tne cunish ent. Thus the court must examine before requiring 
treatment in a work therany institution — teking into consideration the 
principles defined in Pararraph 33. — what penalty it would mete out in the 
srecific case, and indepertent measures may be taken only if it arrives at the 
conclusion that even otherwise it would not mete out more severe penalty 


than lose of freedom ‘or six nonths, 


Vor’ therapy treatment ordered as indevenident measure is executed by taking 








the rules of compulsory institutionalized medical treatment for foundation, 
regulated by law decree Yo 10, of the year 1974. From this follows that the 
institutionalized treatment may last for a minimm of one year and maximm two 


years, The Proposal also gives orders about the latter. 


Confiscation 


To Paragraph 77. 


1. The leral nature of confiscation is contradictory. In same respects its 
character as penalty, in others as measure is emphasized, Folding someone back 
from committing additional offenses by applying a legal disadvantage is not 
its vcrimary goal, but in practice it often means a severe disadvantage to the 
perpetrator. Since confiscation can be anplied even when the perpetrator ia not 


punishable, regulation as a measure is justified. 


2, Section (1) lists those general conditions under which confiscation is in 


order. 


The motivation for confiscating the object used as tool in committing the of- 
fense is that this object as demonstrated by the offense committed ie dangerous 
to society. -— Confiscation of the item with which the offense was intended to 
be committed means that confiscation is in order also when the item was inten- 
Aed to be a tool for the offense, in its attompt or preparation stage. But 
confiscation connected to preparation of an offense can be ordered only when 


preparation of the given offense is subject to punishment, 
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An item used or intended as a tool to commit an offense can be confiscated in 
general only if the perpetrator owns it. Otherwise this can be done only if 


having the item in one's nossession endangers the public's safety. 


Rased on section (1) point b) that item mst be confiscated which came into 
existence directly throuch the cormission of the offense, Such item is for 
example the false banknote in money forgery. An item which came into existence 
through cormitting an offense mst be differentiated “rom that item with 
resrect to which the offense was committed, (Section (3) gives orders about 


the latter.) 


The item which the perpetrator of the of*ense received from its owner or *rom 
another with his consent for committing it is justified to be confiscated 
because it would be contrary to our moral concepts if the prize for the offense 
would remain with the vernetrator; this cannot be returned to the owner either, 
because he abused it to the detriment of society. Based on this order, that 
item which has replaced the item received for committing the offense cannot be 


confiscated, for example the item purchased for money received. 


Confiscation of that press croduct in which the offense (for example agita- 
tion, slander) vas carried out, is justified in the interest of protecting 
society or the injured person's personal rights, But there would be no rossi- 
bility of this bace? on the general rules of section (1), therefore section (2) 


makes this obligatory by a separate order. 
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4. The character of certain of“enses makes it necessary to confiscate also 
that item with respect to which the offense was committed, or which was the 
object of the given vrorerty advantage. Section (3) orders that in cases 
Aefined by law the confiscation must be declared on such basis; by thie it 
refers to the orders of the Special Part. Such order is contained in Paragraph 
258. for offenses against the purity of public life, Pararranh 2%6, for abuses 
involving exvlosive material, blasting material, firearms or ammunition, 
radioactive material, poison, harmful public consumption item and narcotics, 
Pararraph 314. for violation of economic operating resvonsibility, speculation, 
vcrice increase, endangerment of public supply, violation of foreign currency 
management, abuse of production tax, smgrling and receivt of goods on which 


customs duty has not been raid, 


4. Tt can hapren that the item which mst be confiscated no longer exists when 
the renal process is conducted (became destroyed, its ownership right has been 
transferred to someone else, etc.). It ia justified to insure that the goal of 
confiscation should be realized. This is served by requiring the perpetrator 
to pay the item's value, In the case defined by section (1) voint b) applica- 
tion of this devends on the court's evaluation, Section (1) roint c) and 
section (2) regulate those cases of confiscation the character of which justify 
the requirement to pay the item's value, inasmuch as the confiscation cannot be 
ordered or carried out. Tins in these cases the requirement is prescribed by a 


rule which recognizes no excevtions, 


5. In some cares the compulsory application of confiscation based on section (1) 
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point a) could mean unfair disadvantage out of proportion with the offense's 
weight. Therefore section (5) gives the opportunity to the court to omit con- 
fiscation of an item in the perretrator's porsession. Fut this may take place 
only as an excertion, Confiscation of an item endangering public safety 


cannot be omitted. 


4. Property riehts in the confiscated item transfer to the state when the deci- 
sion declaring the confiscation becomes legally final. This follows from the 


purrose of confircation. 


7, According to the orders of sections (1) through (3) it is a condition for 
confiscation that an offense was accomplished, But society's protection makes 
confiscation necessary also when even though the act accanplished the legal 
fact. situation of some offense, but the perpetrator's punishability is 
excluded, Tt would not be justified to make confiscation possible for the 
cases of all reasons which exclude punishability listed in Paragraph 22, Among 
these in cases of childhood age (Paragraph 23,) and ill mental condition 
(Pararraph 24.) the of*ense's objective side is realized, while in the case of 
low derree of the act's dangerousness to society (Pararravh 2%.) even though 
the offense does occur, only the application of punishment is unnecessary. In 
such cases confiscation mist be made just as possible as if the perpetrator's 


punishability did exict, 


8, It would represent an unfair disadvantage going beyond the legal institu- 


tion's intended purpose if confiscation would be in order any length of time 
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after cammission of the offense, Section (#) takes the nassing of time into 
consiferation and makes confiscation possible only within a determined length 
of time, This deatline ts identical with that length of time during which the 
punishability of the offense giving basis for the confiscation lapses, But too 
short a time would be contrary to the ourpose of confiscation, therefore the 


Pronosal establishes this in at least five years. 


Pestrictive Confinement 


To Paracravh 7%, 


1, me of the most im ortant taske of our penal law is to decrease repeat 
criminal activity, The Proposal's orders concerning repeat offenders, special 
reneat of*endere and multirle repeat offenders serve this purpose, There is a 
group of multiple rereat offenders where we may say that criminal activity 

has become their wav of life, The antisocial aatitude is so strong and lasting 
in these offenders that the generally applicable penal law tools are not suf- 
ficient against them, Therefore the Proposal makes it possible to to apply 
such special measures to this groun of repeat offenders which measure consists 
of a relatively indeterminate length of loss of freedom following the loss of 
freedom for a determined duration, This measure has dual surpose. Partly in 
the interest of public sa*ety and society's tranquility it isolates this group 
of of “enders for some time fram the society of decent reople, and rartly it 
provides longer time In this category for educational labor, and by this for 


the goal that after their release these convicts also should be able to fit 


into soctety. 





Cireumspect determination of those offenders against whom restrictive custody 
may be in order is a baric condition for successful application of the measure 
and for insuring legality. The Proposal desires to take care that this measure 
should be apnlicable to only those offenders for whom society's rrotection 
really justifies this, and on the other hand it also insures that in case the 
conditions exist, the measure be apnlied consistently. The Proposal satisfies 
this requirement by specifyine in detail the mandatory conditions (independent 
of considerations) for ordering restrictive custody, and provides room for the 


court's evaluation oniy in the area of the existence of these conditions. 


Section (1) starts out from the voint in determining the circumrtances which 
vrovide the basis for ordering restrictive custody that this measure is in 
orfer only against mltiple reneat offenders, Paracraph 137, point 14. defines 
the concept of multiple repeat of*ender. But from the viewpoint of ordering 
restrictive custody it is justified to narrow down this circle. Therefore the 
Prorosal lists those of“enses which are typical among those who lead a criminal 
way of life, At the same time this list does not make it porsible to apply 
restrictive custody against those multinle reneat of“enders who even though 
they have heen sentenced at least three times for the listed of*enses, but the 
weipht of these does not indicate increased dangerousness to society. According 
to the Pronosal, administered less of freedom exceeding one year is a penalty 
of euch veipht from this the csneclusion can be drawn that if the perpetrator 
has been sentenced at this extent at least three times in the past, there is 


need “or reetrictive confinement for him, 
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The Pronosal assiens significance also to the perpetrator's ape: restrictive 
confinement is in order only against versons who have completed their twentieth 
vear of life, “his is iustified because in perpetrators who have not yet 
completed t*eir twentieth year of life that antisocial attitude in general has 


not vet developed which nrrovides the basis for this measure. 


Fven in case the above conditions exist, restrictive confinement can be ordered 
only if the court metes out loss of freedom for at least two years for the new 
offense. This order insures that restrictive confinement should be in order 
only with such penalties which by their content refer to the more significant 
objective veict of the of*ense, -—- If the mandatory conditions for ordering 
restrictive confinement exist, application of the measure depends on the 
court's evaluation, The court mist weieh whether there is need for the measure 
involving additional loss of freedom besides the loss of freedom meted out, 

in the interest of preventing the commission of additional offenses, If it 


decides this in the a*firmative, it must order restrictive confinement. 


2. The court does not have to make an o der about the length of restrictive 
confinement. Section (2) determines its maximum duration in “ive years, Length 
of time Lonrer than this vould no longer serve the measure's purrose, Paragraph 
7, section '1) civer orders about the minimum duration of restrictive 


confinement. 


3, Section (2) rrovidee the restrictive confinement's contentual definition. 


Pectrictive confinement is loss of freedom which berine after the loss of 














freedom sentence has been completed. Since the convict continues to remain 


under the cireumstances of loss of freedom, those deadlines which otherwise 
herin with the completion of loss of freedom (for example the waiting time for 
relie*: Pararranhs 192,., 103. and 121.3 for repeat cf*enses, the time passed 
since completion of the last sunishment: Parapraph 137, points 12 through 14.), 
mist be calculated from completion of the administration of restrictive con- 
finement., 'f the convicted verson is temporarily released from restrictive 


confinement, these deadlines begin when the release becomes permanent. 


4. Tn case of agglomerate or overall punishment the maxinmnm duration of loss 
of freedor for a eserecified length of time is twenty vears. “t wold be 
contrary to the ~urpose of restrictive confinement if as a consequence of 
this measure the convict wold be under the circumstances of loss of f-eedom 
for more time than twenty years. 7o wit, sich long loss of freedom would 

no longer promote the convict's fitting back into society. Therefore section 
(4) orders that inasmuch as the total duration of loss of freedom and 
restrictive confinement is more than twenty years, that ortion of the 
restrictive confinement by which holding the convict would exceed twenty 


years cannot be executed. 
™o Paragravh 7%, 


1. ‘Tn regulating the restrictive confinement it would not be correct to 
start out from the point that these convicts are inherently incorrigible. The 


Proposal creates the rossibility that those for whom there is serious hope to 
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conduct a decent way of life, should be able to be released prior to the 
maximum duration of restrictive confinement. The temporary release serves 


this rvurnose, 


™here are two conditions for temporary release: the convict should svend at 
least two years in restrictive confinement, and it should be reasonable to 
assume about him that he will not commit additional offenses. On the one hand 
this regulation insures that sufficient tire be available for educating the 
convict, and on the other hand it also stimlates: that is, it provides an 
incentive for the convict to exhibit impeccable behavior during the loss of 
freedom and restrictive con*inement's execution. ‘To wit, the court can 

@raw a conclusion primarily from the convict's behavior that he will not 
commit additional offenses. The two year time period is the shortest duration, 
thus the court may also grant the temporary release to the convict later. 


2. “uring the time of temporary release the person temporarily released 
stands under patronizing supervision, is required to observe behavioral rules, 
and is being continuously supervised, The patronising supervision insures 
that there should be no ‘eep chasm between the lose of freedom and the 
circumstances of free life. Tt is not inmaterial to the released person 
whether or not he obrerves the behavioral rules of patronizing supervision; 
this "interest" may also promote that the hopes concerning his fitting into 


society become realities. 
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To Paragravh *. 


1. rom the character of temporary release follows that the court may 
terminate it. Termination has mandatory cases as vell as ones depending on 
the court's evaluation. Temporary releare may be terminated if the behavioral 
rules of patronizing supervision are violated, or when the temporarily released 
person is sentenced to corrective-educational labor or monetary fine vcunishment 
for intentional offense committed during the release. “hat is, it is not 
justified to attach such severe consequences to these circumstances that 
continuation of the restrictive confinement would be mandatory in all cases; 

it is more proper to entrust this to the court's evaluation. /Jnasmuch as the 
court does not terminate the temporary release, there is no obstacle to execute 
the corrective-educational labor sentence during the temporary release. -- 
Violation of the behavioral rules justifies termination of the temporary 
release if it involves so serious or systematic violation of the rules from 
which the court may assume that the temporary release did not reach its goal, 


but restrictive-con“inement continues to be meted. 


T* loss of freedom is meted out for intentional offense committed during the 
temporary releare, the tamrorary release must be terminated. -- From being sen- 
tenced for a careless offense, no conclusion can be drawn regarding whether 
the temporary release reached its goal, therefore termination of the release 


is not tn order. 


2. The convict would obtain unfurtified benefits if in case of terminating 
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the temporary release its duration would be counted towards the restrictive 
confinement. Section (2) excludes the vossibility of counting it. 


3, Section (3) establishes a reason for excluding execution of the penalty 

for that case if the court terminates the temporary release — bared on section 
(1) —— due to the meting out of corrective-educational labor or monetary fine 
punishment. Corrective-educational labor and sonetary fine punishment are 
milder legal consequences than restrictive confinement. If as a consequence 

of these penalties the restrictive confinement must be continued, execution of 
the corrective-educational labor or monetary fine penalty vould represent un‘air 
additional disadvantages. Execution of the corrective-educational labor vould 
also involve practical difficulties, because this could take place only after 
carrying out the restrictive confinement. 


4. Aemaming it was not terminated, the temporary release becames final with 
the expiration of the time period determined in Paragraph 79. section (1). 
This means that the convict will not have to serve the remaining part of 


the restrictive confinement's maximm duration, 


“. If guch loss of freeian must be administered to the temporarily released 
person cue to which terminztion of the temporary release is not in order, the 
temporary release is interrupted for the duration of carrying out thie loss of 
freedom. After completing the administration of lose of freedom, the temporary 
release continues for the tire still remaining from ite duration according to 


Paragraph 79, section (1). This type of case may occur if lose of freedam is 
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meted out for careless offense or for intentional offence committed before the 
temporary release, and in the latter case restrictive confinement is not ordered 
together vith the loss of freedon. 


~. Tt may havpen that additional loss of freedoms meted out orior to completing 
the execution of rertrictive confinement or during the temporary release, ani 

at the same tine restrictive confinement is ordered for the convict. According 
to section (4), if there are more than one incompleted restrictive confinement 
rentences, the one most disadvantageous to the convict murt be carried out, 

that is, the one from which the remaining balance is the longest. That is, 
conrecutive adminirtration of reveral restrictive confinement sentences would 
reprecent such severe ¢isaivantage which would not be in harmony with the 


meacure's rurpore. 
To Paragranh 71. 


1. Section (1) orders that those rights and obligations of the convict deter- 
mined in Paragraph 41, section (3) are suspented during the restrictive 
confinement. This order is bared on similar jurtification as Paragraph 41. 
nection (3), which refers to the tine of administering lose of freed, If 
besides the loss of freedom the court applied other right-depriving or right- 
limiting supplementary punishments in addition to the loss of right to partici- 
rate in "ublic matters (nrohibition to mractice an occumtion, prohibition to 
Arive vehicles, or banishment), the rights affected by this are also suspended 


durine the tive of restrictive confinement, This can be seen by comparing the 
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Proposal's Paragraph %1. section (1) with Paragraph 55. section (2), as well 

as ‘rom the riles concerning calculation of the duration's of the above men- 
tioned suprlementary penalties (Paragraph 57. sec. (2), Paragraph 59. sec. (2), 
and Paragraph 40. sec. (2)). But if the court does not terminate the temporary 
release, the time spent on temporary release muct be counted in the durations 
of all suprlementary cunishments mentioned. But this calculation is done only 
aftervards, after successful completion of the temporary release. 


>, The Proposal does not contain general orders about the lapse of administr«- 
bility of measures. Lapse has cractical significance in the case of 
restrictive confinement. It would be contradictory if the administrability 

of restrictive confinement would never end, even though the loss of freedom -- 
torether with which it was meted out — had already been carried out, or a 
long time has passed since the lapse of its administrability. -- Section (2) 
determines a deadline of Nive years for ending the afministrability of 
restrictive confinement, which begins with the lapse of the loss of freedon's 
aiministrability, or with the completion of the administration of this penalty. 
In case of escape the order concerning calculation of the deadline is in 
harmony with Paragraph 4%, section (1), which regulates the deatline for the 
lapre of the main penalty's administrability also for that case if the convict 
escaped. 
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Siperviced Probation [Patroniging Supervision] 
To Paragraph 72. 


1. Supervised probetion ic a measure serving to cupervire, miice those who 
committed offenses, to aid and assist their “itting back into society. The 
Proposal does not crovide opportunity to apply this measure by itself, but it 
can or rmurt be ordered in connection with other legal institutions. The court 
may rlace the nerson on supervised probation whom it released on conditional 
releare (Paragraph 1%. sec. (3)), placed on mrohation (Pararrarh 72. ec. {2)), 
an? for whom it suspended the administration of loss of freedom (Paragraph 99. 
sec. ‘4)). Superviced probation is mandatory in case of temporary release 


from rectrictive confinement ‘Pararraph 7, sev. (2)). 


Patronizing supervision of those of youthf:l age is mandatory in the cases of 
susrended loss o* freedom, placement on probation, placement on conditional 


release, and temporary releare from a correctional institution (Paragrarh 11°), 


Patronizing supervision is in order aleo within the svhere of post-care of 
rersons freed ‘rom lose o* freedom. But regulation of this doer not belong 
in the area of renal law, but is connected to the administration o* punitehmente, 


therefore the Pronosal does not deal with it. 


“ection (1) mrovides cuidance concerning when the corrt shoulé order patroni- 
zine supervirion ‘n cases which “erend on its evaluation. ‘rdering pvatroniz' ng 


mipervision ie in order if it ic necessary ‘or the succerrful comnletion of 
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conditional release or o* vlacement on probation and of the probationary time 
of suspended loss of freedoz, that the perpetrator be followed with systematic 
attention, Rut such evaluation is not in order in the case of temporary 
release from rertrictive confinement, because it follows from the personality 
of the temporarily released person that following him with systematic attention 


is always necessary. 


2. The patronized person's basic obligations are identical, regardless of 
for what reason they were vlaced under patronizing supervicion, Section (2) 


lists there obligations, 


The patronized person's most important obligation is to observe the prescribed 
behavioral rules. “ot only the law but also the lower level legal decrees 
issued for the execution of individual legal institutions may establisrh 
behavioral rules of general character, -- But it may be necessary for the 
court to establish special behavioral rules, taking into consideration the 
patronized nerson's personality, family circumstances, and health condition. 


The Proposal also provides the opportunity for this. 


Patronizing supervision can be successful only if the patronized rerson also 
helps the patron's work. The most important requirement in this area is that 
the patronized person maintain systematic contact with the patron and provide 
him with the information necessary for supervising. Thies must be insured by 
legal requirements also, because without this the patronized person's coopera- 


tion could not be forced, and the patronizing supervision could be frustrated. 
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3. The purpose of behavioral rules is that the patronized person should 

work according to his ability and should lead a law-abiding way of life, that 
is, should restrain himself from violating the law. This goal is served by 
obligations and prohibitions. "xhaustive listing of them in the lew is not 
possible, considering the requirement to individualize. Therefore section (3) 
emphasizes those most important viewpoints which provide guidance for detailed 
regulation or for the court in determining the obligations and prohibitions. 
Thus it is not excluded that either the statute or the court establish 
behavioral rules of different character which also serve the mentioned goal. 


Chapter V. 
Meting out the Penalty 


The penalty items established for the individual offenses in the Proposal's 
Special Part exuress the general evaluation of the dangerousness to scociety 

of those behaviors which fall under legal fact situations. Meting out the 
punishment is that activity of the court by which it determines the type and 
extent of puniehment as well as the method of administering the penalty, within 
the limite established by law and taking into consideration the circumstances 


of the svecific case. 


Chavter V. contains those regulations according to which the court metes out 
the punishment. After determining the principles for meting out punishments 
(Paragraphs %3. and 84.), the Chapter discusses the regulations concerning 
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minishment of agrlomerate offenses (Paragraphs %5. and 86.). This is followed 
by the regulations concerned with mitigation of the penalty (Paragravh 87.), 
rules concerning supplementary penalties applied instead of main penalties 
(Paragraph 88.) and rules for suspending the afiministration of penalties 
(Paragraphs 89. through 91.), as well as those regulations according to which 
the penalties meted out to the same perpetrator by various sentences are 
included in one overall penalty (Paragraphs 92, through 96.). The basis of 
stricter regulations concerning the various groups of repeat offenders is the 
increased dangerousness of the perpetrator's person to society. The Proposal 
serves the important goal of our penal policy, overcoming the criminal activity 
of repeat offenders by comprehensively regulating the meting out of penalties 
for srecial and miltiple repeat offenders (Paragraphs 97, and 98,), — The 
series of regulations concerning the meting out of penalty is closed by regu- 
lating the calculation of prior confinement (Paragraph 99.), 


Principles of Meting out the Penalty 


To Paragravh 8&3, 


1, Peragravh 83. contains the general principles of meting out penalties. 
These ocrinciples permeate all regulations concerning the meting out of 
penalties. Some orders of the Proposal refer to this expressly (for example 
Paragraph 45. sec. (2) in determining the next stricter or milder grade of 
administering the loss of freedom), but these principles must be taken into 
consideration in meting out the penalty also where this express reference is 
missing (for example for agglomerate punishments). 
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The punishment serves a specific purpose (Paragraph 37,), thus -- within the 
limits of the penalty item -— that punishment must be found which is suitable 


in the given case to achieve this goal. 


Tn creating the Special Part the dangerousness of individual offenses and their 
perpetrators to society can be defined only in an abstract manner. "ut meting 
out the punishment mrt conform to the dangerousness of the offense and of its 


perpetrator to society. 


To a significant extent the degree of an offense's dangerousness to society is 
the function of the act's consequences. Thus the damage caused, or the value 
with respect to which the offense was committed, has outstanding significance 
from the viewpoint of the dangerousness of offenses arainst property to society. 
Tn the area of economic offenses the economic disadvantage, for offenses 
against bodily integrity and health the duration and severity of the injury 

or illness caused may be expressions of dangerousness to society. -— Charac- 
teristice of the injured legal object (for example the fact that an offense 
against property damaged the public's property), the injured person's personal 
characteristics and the circumstances of the offense's commission (the 
commission's manner, tool, place, time) may influence the extent of the act's 
da.verousness to society. Yore frequent occurrence of the given offense 


increases iv. dJangercusness to society. 


The perpetrator's dangerousness to society is the consequence of the dangerous- 


ness to society of the offense committed by him. Thus the perpetrator is 
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dangerous to society not in general terms but due to his committing the 
offense. The danger to society which follows from the perpetrator's person 

— according to the foregoing — may be increased or decreased by various, 
mainly subjective circumstances, The perpetrator's pnrevious record has great 
significance from this viewnoint. The Proposal distinguishes repeat offenders, 
special repeat offenders, and rmltinle repeat offenders; it attaches disadvan- 
tareous consequences to them. Other cases of the punishment record mst be 
evaluated within the framework of meting out the penalty. 


Conclusions about the perpetrator's dangerousness to society can often be 
érawn also from his behavior after committing the offense. 


The Proposal evaluates by differing penalty items, whether the offenre was 
cormitted intentionally or carelessly. But the ‘egree of intentional or 
careless guilt has sismificance in meting out the penalty. In general 
conclusions can be drawn from the action's objective circumstances for the 
preater degree of intent. -- The motivation and rurpose of the offense are 


also connected to the degree of guilt. 


All those circumstances which mst be taken into consideration in the interest 
of achieving the runichment's goal in meting out the penalty, are ageravating 
and mitigating circumstances, Thus the court takes into consideration the 
circumstances directly related to the offense and the dangerousness of the 


perpetrator to society, the degree of guilt, as aggravating or mitigating 


circumstances, Put there are also numerous other factors which may have 








significance for achieving the punishment's goals, from the viewpoint of 
evaluating the act and the perpetrator. The Proposal refers to these by the 
designation of “other agrravating and mitigating circumstances", In general, 
for example the passage o* a longer period of time between committing the 
offense and judging it, the perpetrator's family situation, his behavior 
during the penal process, reimbursement for the damage caused by the offense 


have significance, 


The Proposal does not list the agra vating and mitigating circumstances even 





bw giving examples, On the one hand, such list cannot be complete and final; 
on the other, in the given case the same circumstance may be mitigating, in 
a 4ifferent situation of commission aggravating or inmaterial; this character 
of it may also change under the effect of development of the social and 


economic conditions. 


2. This Paragravh's theoretic.l puidance refers not only to the main penalty 
but also to the possibly applied one or more supplementary penalties, that is, 


to the entirety of meting out “he punishment, 


The rules for meting out the cunichment are in gemweral not applicable to 
measires, “ut in severa) respects the applicetion of measures is connected 

to the rules of meting ort the penalty, for example ‘orced medical 

treatment or the ordering of forced curing treatment according to Pararranh 76. 
are functions of the assumed meting out of punishment, during which the 


rrinciples of meting out the cunishment mist be taken into considerstion. 
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To Paragraph °4. 


The death venalty is an exceptional type of punishment in the Proposal's 
penalty system. Therefore a special paragraph gives orders about meting 

out the death penalty, which emphasizes the penalty's exceptional character 
an? determines the conditions for applying it in accordance with this, These 
conditions are: the outstanding danger the offense and the perpetrator pose 
to society, the outstandingly high degree of h‘s guilt, considering which 


society's protection can be insured only by applying the death penalty. 
The Agglomerate Penalty 
To Paragranh 85. 


The Proposal repulates the agplomerate offense in Chapter (I. Title I. dealing 
with the offense and the perpetrator (Pararranh 12.), while it gives orders 


about the agglomerate penalty within the circle of meting out penalties. 


Section (1) declares that in the case of agglomerate offense one penalty mst 
he reted ort, “he agprlomerate penalty is a unified penalty from all view- 
points; it means one-time sentencing without regard to the number of offenses 


in the agglomerate offense, 


Various crincinles developed during the evolution of penal law “or punishing 
the agglomerate offense; the Provosal regulates agglomerate ~uinishment by 


taking the ~rinciples of absorction and asperation [?? sic] as foundations. 
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The former wins expression in section (2): the main penalty must be meted 
out by using the most serious of the offenses in the agglomeration of offenses 
as foundation, the other offenses in the agglomeration of offenses mist also 


be evaluated within the framework of this. 


Rut application of the general rule of section (2) without recognizing excep- 
tions may in a given case involve the consequence that even the upper limit 
of the most severe penalty is not m*ficient to achieve the maishment's goal, 
Therefore section (3) provides the opportunity that if the penalty items for 
at least two of the offenses in the agglomeration of offenses is loss of 
freedom for definite length of time, the court may increase the most severe 
nenalty item by half; but even the penalty determined in this manner cannot 
reach the curmlative total length of the upper limit of the penalty items of 
individual offenses in the agglomeration. The condition for the increase is 
that the upner limit of the penalty item according to section (2) would not 
be sufficient in the srecific case to achieve the punishment'r goal, But the 
loss of freedom meted out as agglomerate vunishment cannot exceed twenty years 


according to Paragranch 40, section (2), 


The Proposal cives no separate orders about the lower limit of loss of freedom 
meted out as agglomerate punishment. From the rule included in section (2) 
follows that in such a case the minimm duration is the lower limit of the 
penalty item established for the most serious offense; it is unnecessary to 


increase this by a general order of the law, 
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Paragravh %5, does not contain orders for that case if the aggloanerate 





runishment is corrective-educational labor or monetary fine punishment. 
Regarding the corrective-educational labor, Paragraph 49. section (4) sets 

the longest duration of agglomerate punishment in three years in contrast with 
the general uvper limit of two years. -- In case of agglomerate monetary fine 
punishment, in contrast with the general maximum extent established in 180 
Jaily items, the maximum extent of agglomerate punishment is 270 daily items 
(Paragraph 51. sec. (2)),. These orders are in harmony vith the one that the 
penalty item's upper limit may be increased by half in the case of agglomerate 
loss of freedom also. The nrinciple defined in section ‘3) provides guidance 
also for agglomerate monetary fine pinishment and corrective-educational labor 
arolied as agerlomerate wmunishment, that is, increasing the penalty item's 
upper limit (190 daily items, or two years’ corrective-educa'ional labor) may 


take place only if this is necessary to achieve the punishment's goal. 
To Paragranh %4, 


Application of supplementary vcunishments is done according to the same rules 
in the case of ageclomerate punishment as in sentencing for one offense, If 
the law mandates or allows application of some supplementary punishment for 
any of the offenses in the agelomeration of offenses, it is also in order in 
the case of meting out the agglomerate punishment. The "can be meted out" part 
of the text in section (1) does not mean that in case of agglomerate ofenses 


the law always leaves application of supplementary penalty up to the court; 


368 








if the law compulsorily orders supplementary penalty for some of*ense, it 
must be applied also in the case of agglomerate offenses. 





Tnereasine the extent or duration of supplementary penalties meted cut as 
arglomerate punishment would be unwarranted increase in severity not in harmony 
with the goal of supolementary pmishment, therefore the Proposal does not 
provide the opportunity fur it. 


Mitigating the Penalty 


To Pararrarh 87. 


1. The Prorosal's Svecial Part determines the penalty items of individual of- 
fenses in sich a vay that within this punishment of the very mild as well as 
of the very severe case alike can be meted out, But there can be cases in 
which the dangerousness of the act and of the perpetrator to society are of 
eich low degree that appropriate punishment cannot be mete? out within the 
Special Part's nrenalty items, because it would be too severe. The Proposal 
insures expansion of the framework of penalty items for mich excervtional cases 
and by doing so it provides broader opportunities for individualization, Thus 
mitieation of the nenalty is an excevtional institution, the Proposal empha- 
sizes this character of it by the "exceptionally" part of the text. That is, 
in case of apvolication of thi-~ leral institution in broad circles the signifi- 
cance of legal renalty items would decrease and the penalty's goal would not 
be properly achieved, 


2. The Proposal's Special Part establishes the penalty items of loss of 
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freedom for determined length of time in such « way that the highest lover 
limit is ten years, followed by low limits of five, two and one years respec- 
tively. Tf the Special Part does not designate the lower limit of loss of 
freedan, the general minimum duration of punishment — three months — rcrovides 
guidance (Pararraph 40, sec. (2)), Paragraph 4&7, section (2) designates in 
connection with each of the low limits mentioned, what low limit replaces it 


in case the penalty is mitigated. 


For special reveat offenders the nenalty item's low limit increases according 
to Paragraph 97, section (3); the penalty must be meted out with low limits of 
six months, one year and six months, three years, seven years and tvelve years 
respectively. Points a) through d) of section (2) refer to these special low 
limits by the vords “at least". This means that if for example for a special 
rereat offender the penalty item's low limit increases to three years, section 


(2) voint c) must be a-plied in mitigating the penalty. 


While the nenalty which can be meted out by apolying points a) through c) is 
always loss of freetom, points 4) an’ e) provide the possibility of applying 
other punishment types instead of loss of freedom also, considering that they 
concern mitigation of euch penalty items the low limits of which are of rela- 
tively short duration, If the penalty item's low limit is lose of freedom for 
one year, instead of this loss of freedom of shorter duration — that is, a 
minimum of three months — or corrective-educational labor can be meted out. 
The Proposal alro considers those cases when even this pinishment is too 


severe, at much times it provides the opportunity to apply monetary fines as 
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punishment. Rut only the perretrator's nersonal circumstences deserving special 
consideration may rrovide the foundation for this, for example his severe ill- 
ness, or very difficult farily circumstances, Rased on roint d) monetary fine 
punishment is not in order with respect to the circumstances related to the 
offense's obfective side, because this would mean unfustifiable mitigation of 


the original penalty item. 


Where the penalty item's low limit is loss of freedom for les: than one year, 
that is, three months, point e) makes it possible to mete out corrective- 
educational labor or monetary fine ocunishment. Considering the character and 
severity of these latter penalty types, the Proposal provides no opportunity 
to miti ate the minimm duration of corrective-educational labor (Pararraph 
£9, sec. (4)), and the minimum extent of monetary fine punishment (Pararrarch 


51. sec. (2)). 


Pararraph 97. section (4), and Paragraph 9%, section (2), respectively, con- 
tain differing rules for miticatine the penalties of special repeat offeniers 


an? multiple rereat of“enders. 


3, The Proposal orderc the came penalty item to be applied to attempt and to 
aiding in the of’ense as for the completed offense (Paragraph 17, sec. (1)), 
and for the culprit (Pararraph 21. sec, (2)), resnectively, Put in general the 
offense which remains in the at‘empt stage is dangerous to society in a lesrer 
derree than the completed one, and the accessory before the fact's behavior 


also usually receiver more lenient evaluation than the culprit's, Therefore 
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section (3) allows mitigation by two degrees in the cases of attempt and 
assisting in the offense. This means that instead of section (2) points a) 
through 4) the venalty can be meted out on the basis of the next points of 
section (2), The general condition for mitigating the penalty refers also to 
section (3): the institution is of special character and it is in order if the 
penaity which could othervise be meted out would be too severe in the given 
case, Those conditions may provide foundation for applying section (3) which 
concern the offense's attempt stage (for exmple the so-called remote attenpt) 
or to the perretrator's role as accessory before the fact. Those mitigating 
circumstances which are indenendent of the fact that the offense remained in 
the attempt stage or of the fact that the perpetrator is an accessory before 
the fact cannot serve as basis for mitigation by two devreer (for example no 
crior menishment record, family status). 


4. “hile the penalty can be mitigated on the basis of s ctions (1) through (3) 
only vithin determined limits, section (4) provides the opportunity for unli- 
mite’ mitiration of the penalty, "esides mitigation extending to the non- 
peneral lov limit of penalty determined in the of*ense's penalty i*amn, 
lin'tlese mitigation also includes even the possibility of a-nlying the mildest 
penalty tyne; thus the omallest extent of monetary fine punishment may aleo be 
meted out inetead of the rost severe punishment, Sut even in the case of 
limitlesr mitigation there is no vay to mete out more lenient punishment than 
the low limit of the given penalty type — for exammle loss o° freedom shorter 
than three months —, because this would endanger the punirhnent's e“fective- 
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Tt fustifier the legal institution of unlimited mitigation that there are such 
irregular cases vhen the general rules of softening the punishment do not 
provide the opportunity for appropriate evaluation. The Proposal limits unli- 
mited mitigation to those cares in which the lew permits this. Such are the 
attempt cawitted on unmitable obfect or with unm:itable tool {Paragraph 17. 
sec. (2)),111 mental condition which limits reason (Pararraph 24. sec. (2)), 
duress or threat Limiting the perpetrator's behavior corresponding to his will 
(Paracrach 24. sec. (2)), not recomizing the necessary extent of rightful 
defense or the size of harm caused in terminal danger due to fright or excuse- 
able excitement (Pararrarh 2°. sec. (3), Paragraph *. sec. (3)), voluntary 
termination of darger in cffenses arainst traffic safety and in endangerments 
in railroad, aerial or waterway traffic (Paragraph 194. sec. (4), Paragraph 
1%, sec, ‘4)), fulfillment of neglected support before imposition of prelimi- 
nary sentence (Pararraph 194, sec. (4)), marriage between the perpetrator and 
victim o* forced sexual intercourse and of violence against modesty prior to 
ineuance of prelimirary sentence (Paragraph 197, sec. (7), Paragraph 198, sec. 
(2)), disclosing the faleity of eccusation or revortine the faleeners of an 
instrument of proof before the case ends (Puragraph 2%. sec. (2), Paragraph 
244, sec. (2)), abandonrent of oriconer uprising (Pararrapt. 246. sec. (4)), 
voluntary termination of public danger (Paragraph 259, sec. (46)), abandorment 
of terroriet activity and of acquiring control over an aircraft (Paragraph 
241, vec. (5), Paragraph 262. sec. (4)), active repentance in offenses against 
nroperty en? against the military oblieation Paragraph 732,., Pararraph %42.), 


voluntarily rerorting to the authorities in case of escape (Pararraph %3. 
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sec. (7)), abandonment of mutiny (Paragraph 352. sec. (5)). 


Limitless mitigation refers only to the main penalties, because the rules 
concerning supplementary nenalt.es provide the opportunities foe adequate 


individualization. 
Supplementary Penalty Arplied Instead of Main Penalty 
To Paragraph 88, 


Application of supplexcntary penalty as independent penalty instead of the main 


penalty is a possibility serving to individualize the penalties. To wit, such 


giitable to achieve the punishment's goal, for example if the only reason for 
a traffic offense of minor significance is that the perpetrator is unsuitable 
to drive vehicles, prohibition to drive vehicles may adequately serve 
societ:y's nrotection, According to Paragraph 38. section (3) prohibition from 
practicing an occupation, prohibition to drive vehicles, banishment, expul- 


sion and confiscation of property may be aprlied independently. 


The fundamental contentual element of independent application of supplementary 
penalty is that at such times no main penalty is meted out; from this follows 


that this may take place only excertionally,. The Proposal emnhasizes this. 


“upplementary penatly may be applied as main penalty when the given offense's 
penalty item is not more severe than two years' loss o* freedom, That is, the 


dangerousness to society of offenses threatened with more severe penalty than 
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this is so significant that in the interest of the penalty's goal, application 


of main renalty cannot he omitted. 


A further condition ir that the punishment's goal defined in Pararraph 37. 
shonld be able to be achieved by independent application of suprlementary 
penalty. Pxistence of this condition mst be established by careful evaluation 
of the perretrator's nersonal circumstances, the character and weight of the 
offense, and of the effectiveness of the supplementary venalty desired to be 


avplied. 


The Provosal excludes the possibility of applying several [more than one] 
supplementary penalties simultaneously as independent penalty. To wit, this 
would be contrary to the legal institution's character. If in the given case 
the cornjitions exizt for apnlying several suprlementary venalties, the conclu- 
s'on must be drawn from this that the punishment's goal cannot be achieved 


without meting out a main penalty. 
Suspending the Penalty's Administration 
To Paragraph 89. 


1. Those leral institutions which the science of nenal law lists under the 
collective concept of conditional sentencing occupy an important place among 
the penal lav tools not involving loss of freedom, The Proposal recognizes two 
forms of conditional sentencing: placement on rrobation and suspension of the 
penalty's execution; it regulates the former as measure and the latter in the 


area of meting out rnenalties, 
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Section (1) makes it possidle to suspend the execution of loss of freedom and 
of monetary fine punishment among the main penalties. Execution of corrective- 
educational labor cannot be suspended; it would be contrary to the character 
of this punishment if it were not executed after the sentence becomes legaily 
final. There is no possibility to suspent suprlementary penalty applied either 
together with a main renalty or independently. That is, supplementary penalties 
are used for such unique surpose that suspension of their execution would not 
be compatible with this. "rom this follows that the effect of suspending the 
main renalty's execution does not extend over the sunolementary penalty meted 


out. 


The baris for susnending the penalty's execution is that assumption that the 
punishment's goal defined in Paragraph 37. can be achieved even withou*t admi- 
nisterine it, From this follows that suspension of the execution of severe 
penalties would not be ncroper. In case of loss of freedom, section (1) deter- 
mines that upper limit in one year in which the penalty's execution can be 
susnended, “fferentiation according to the penalty's extent is not justified 


for monetary fine vunishments, 


‘hen examining whether the oinishment's goal can be achieved without carrying 
it ont, particular attention must be naid to the perpetrator's personal 
circunstances. This means that suspension of the erecution o* punishment ts 
in orfer crimarilv “or that peroetrator who committed the offense merely ar 

a matter of opportunity [chance ] , but otherwise conducts a decent way of 


life, within verronal circunctances the lack of prior criminal record has 
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increased significance, but it does not follow from this that execution of 

the penalties o* those who commit offenses for the first time should be 
susrended in peneral. At the same time the fact in itself that the perpetrator 
has a vorior record of punishment -—- if he does not have to be considered a 
reneat offender —-, is not an obstacle to suspending administration of the 
nenalty. -=- But emphasis o* the particuler significance of personal circun- 
stances does not mean that all principles of meting out penalties as defined 

in Pararpraph 33, do not have to be kept in mind in connection with the 


sispension of the penalty's adriinistration, 


2, “hile suspension of the execution of loss of freedom not exceeding one 
year and of monetary fine mmishment is not an exceptional institution, suspen- 
sion of the execution of loss of freedom longer than one year tit not exceeding 
two vears can take place only in case of circumstances deserving particular 
consideration. “hese may be connected primarily to the perpetrator's person, 


euch can be “or example the perpetrator's advanced age, or severe illness. 


The Proposal does not provide opportunity to suspend the execution of loss 
of freedor exceeding two years, The objective weight of the offense excludes 


thie. 


3, Suspension of the execution of punishment is done for a probationary time, 


Tn case of monetary fine punishment the probationary time's duration ic one 


year; the weight of offense serving as “oundation for monetary fine punishment 
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is not so significant that longer probationary time than this would be 
necessary. But with respect to loss of freedom the Proposal determines only 
the shortest and longest durations of probationary time, within this it 
assipns the determination of the probationary time's length to the court. 

'n determining the limite of probationary time the Proposal differentiates 


between felony and misemeanor. 


Tt is justified to limit individualization by the judge which is necessary 

in determining the probationary time by requiring the probationary time to 

be determined in years, and that it cannot be shorter than the loss of freedom 
meted out. That is, determining the probationary time in months, weeks or days 
woulé be irpractical in practice, there is no need for such extent of 
individualization, -=- It would represent contradiction if the probationary 
tive were shorter than the duration of the loss of freedom, Naturally the 
order excluding it refers only to the suspension of loss of freedom exceeding 


one year. 


4, According to Paragravh 90. it is not excluded that the court may also 
suspend execution of punishment meted out for careless offense committed 
during the probationary time. Thus it may happen that the convict spends 
several [more than one] probationary times simltaneously. The Proposal does 
not urovide the possibility for including suspended penalties into an overall 
penalty; but it would not be vroper if in such case the probationary time of 


one susnended rnenalty would exrire, while the other would still contime to 
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run. Section (4) eliminates this possibility by declaring that the probation- 
ary time of the previous penalty extends until the expiration o* the 


probationary time of the latter venalty, 


5. rom the orders of Paragraph 91. derives the possibility to administer such 
loss of freedom to the verpetrator who stands under the effect of suspended 
mnishment, because of which administration of the suspended punishment cannot 
be ordered (for example in case of penalty meted out for offense committed prior 
to the probationary time), It would be a contradiction if the probetionary 

time would expire during the duration of loss of freedom. Therefore section 

(5) declares that in such case the probationary time extends with the duration 


of the loses of freedom, 


4, Section (6) makes it possible to place the perpetrator under patronizing 
supervision besides the suspended loss of freedom, The patronizing supervision 
repulated by Paragraph 32, means that ‘~dividualized behavior rules are 
prescribed for the convicted nerson, a:. the patron oversees the observance 

of these; therefore in general it is an effective tool of penal lav, In 
judging whether in the given case it is necessary to place the perpetrator 
under patronizing surervision, his personality as well as the weight and 
character of the offence mist all be taken into consideration. In case of 


careless offense “or example vetronizing supervision is usually not necessary. 


Tn case of suspending the execution of monetary fine punishment it would not 
be warranted to place the perpetrator under patronizing supervision, therefore 


the Prornosal does not provide the possibility for this. 
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To Paragranh 90. 


The regulations which determine the general conditions for suspending the 
execution of nenalty leave the decision of this to the court's evaluation. 
Rut there are sich cases when the possibility of suspension mst be excluded 


by mandatory order of the law. Paragrarh 90, contains these. 


Susrension of the venalty's execution is excluded if the intentional offense 
was committed prior to completion of adrinistration of loss of freedom or 


during probationary time of its suspension, 


‘ 


The conclusion that the pinishment's goal cannot be achieved without carrying 
it out cannot be concluded in every case from the commission of careless 
offense; thus in such case exclusion of the possibility of suspension is not 
jurtified, it is more rractical to make this dependent on the court's 


evaluation. 


Administration of the punishment of repeat offender also cannot be suspended. 
According to the interrretive regulation contained in Paragraph 137. point 12. 
the rereat offender ‘as already earlier been sentenced to administered loss 

of freedom for intentional offense and this -- as demonstrated by the addi- 
tional intentional offense — ocroved ineffective, It can be generally assumed 
for these nevpetratore that the runishment's rurnose can be achieved only by 
evyecuting it. Put inarmuch as the perpetrator with prior record of punishment 
does not have to be considered a reveat offender, it is unnecessary to exclude 


the rorcibility of suspension. 
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Among supplementary renalties the psrohibition to participate in rublic affairs 
and confiscation of nroperty are in order only together with administered loss 
of freedom. ut the meting out of these supplementary penalties is not 
necessary to be listed among the reasons which exclu’e the suspension of the 
runishment's administration, because in the process of meting out the venalty 
the court generally would make a decision first about the main penalty -- 
within the framework of this also about suspending it —, and would take a 
stand concerning the application of supplementary penalties only by consid; ‘ing 


the main penalty's extent and administrability. 


To Pararravh 91. 


1. Tf the court suspended the penalty's administration due to the lack of 
legal conditions, or the convicted person proved unwort': for suspending the 
a*ministration, aduinistration of the suspended penalty must be ordered. 


Sect'on (1) contains the general rules for this. 


Tn case o® susnension ordered contrary to the reason “or exclusion determined 
in Pararranh 90,, execution of the ounishment can be ordered only if it was 
Aecided during the probationary time that the law had been violated. That 
is, i* the prebationary time has been successfully completed, there is no 


lonrer a reason to administer the penalty. 


offence committed during the probationary tine does not result in every case 


in the administration of susrended runishment; the Proposal! regulates this 
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in a differentinted marner, taking the new penalty into consideration. [f 
aiministered loss of freedom is meted out for an offense committed during the 
rrobationary time, the earlier assunction that the nmmishment's goal can be 
achieved alco without administering it hac been proven wronr. Therefore in 
thic care the scusnended rnenalty murt be carried out. -- Susnension of the 
aiministration of nenalty meted out for careless offense committed during the 
probationary time is not excluded according to Paragraph 90, noint a); it is 
in hermony vith th‘s order if the additional suspended loss of freedom does 


not call ‘for execution o* the pimishment suspended earlier. 


Tnasrmich as corrective-educational labor or monetary fine "unishment is meted 
out for an offense committed during the probationary time, conclusion cannot 
be @ravn from the new nenalty that administration of the sucpended penalty is 
necersary. This is witnessed by the fact that only the nrenalties mentioned, 
and not losr of freedom which -rould have indicated a more cerious evaluation, 
were anplie’ “or cormitting the ad‘titional offense. In such case the order to 
n@rinicster the suspended loss of freedom would subject the verpetrator to 
intucti*ied disadvantare. Fut if the pervetrator exhibits such behavior 


a“ter »eing centenced to corrective-educa‘ional labor because of which the 


corrective-educational lebor mist be changed to loss of freedom, *he conclusion 


muct be drawn from this thet it is also justified to order adminictration of 


*he ~enalties sisrended earlier. 


T® the perpetrator sentenced to suspended loss of freedom was laced unier 
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matronizing supervision on the basis of Paragraph 39. section (4), the 
conclusion can be drawn also from violating the behavioral rules of patronizinr 
eipervircion that the omirhnent's administration is necessary. Put the veirht 
of violating the behavioral rules may be very different. It would be 

improper to attach the consequence to a rulebreakine of minor sirenificance 

that the loss of freedom mu-t be carried out. Therefore the Pronoral rre- 
scribes atiministration of the suspended penalty only “or cases of revere 
violation o* the behavioral rules. The decision of whether the rulebreakinr 


was rerioius, *erenxis on the court's evaluation, 


2. “he orders of section (1) refer to all suspended renalties; section (2) 
min-lements there with those regul»tions which provide guidance only for 
merended monetary “ine cunichments, The sonetary fine punishment is a 
milfer munishment tyre than loss of freedom ani corrective-educational labor; 
it is therefore justified that execution of suspended monetary fine ~unishment 
chev:14 take place also i* suspended loss of freedom, corrective-e*cational 
labor or administered monetary fine punishment is meted out “or an offense 
cormitted during the probaticcary time. But in the case of meting out 
alditional susrended r-netary fine -unishment the [former's] administration 


rannot be ordered, 


The Overall Penalty 


To Pararranh 9°, 


1, The overall penalty is in close relationship with the arzplomerate penalty. 
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Arelomera*« runishment must be meted out when several offenses of the 
pernetrator are judged in one proceeding. Put inas=ich as the perpetrator's 
reveral offenses are ju‘ged in several proceedings, the penalties meted out 
in the senarate sentences must be combined into an overall penalty, if the 


ewitions for thie exict. 


Section (1) defines the sphere of penalties which can be combined into an 
overall nenalty ty starting out from the roint that successive aiministration 
o* several penalties without irt:-ruption rerresents such disadvantage to 

te convicted nerson which mist be eliminated by decreasing the extent 

of nunishment. "rom thie follows that the Proposal permite only such 
nenalties to be combined into an overall penalty the subsequent serving of 
which involves an increared dicaivantace, This exists if the verpetrator 

vas sentenced to several lorrer of freedom of srecifted lengths o* time, 
several corrective-educational labor sentences, or loss of freedom for a 


definite Leneth of time end corrective-educational labor. 


Tf one of the nenalties is loss of freedom for life, overall punishment 
cannot be meted out because in such case Paracrach 69. excludes the adzinirtra- 
tion of Lose of freedom for a srecified length of time and of corrective- 


educational Labor. 


ly those penalties can be combined into an overell penalty which have been 
meted out by legally “inal sertences. There would be no sense in including 


a sentence vhich is not legally “inal in the overall penalty, because the 


second degree [avneals] court may change it, 











2. Section (2) defines those conditions in case of which combining the 
renalties licted in s ction (1) into an overall penalty is in order. A 
*un’amental condition is that the penalties should have to be administered. 
That is, thore circumstances which furtify combining into an overall 


nenalty, do not exist for suspended venalties. 


Fven anonp the nenaities to be afminictered, only those can be combine’ into 
an overall vanalty which heve not been administered yet at the time of 
combining into the overall penalty, or which are being carried out continuously, 
Those penalties must be considered not yet administered the administration of 
which has not even begun yet, or if it has begun, it has not yet been completed 
vet. Tf the convicted verson hac already fulfilled one of the penalties, and 
is serving the other one contimously, the reason for combining into overall 
renalty exiets just as in the case of not yet administered penalties, ®ut 
inasmuch as one of the penalties has already been administered and the a‘imi- 
nistration of the other har not yet begun, that is, the execution is not 
contimous, the convicted person does not euffer the increased disaivantage 
deriving from contimous execution; therefore ‘nclusion in the overall penalty 


is “Innecesrary. 


%. WVonetary Sine penalty cannot be included in an overall penalty with 
monetary fine penaltier meted out i= another sentence o@ with the main 
nenalty. ‘Section (3) excludes the loss of freedom replacing « monetary 


fine venalty due to changeover from being combined into the overall penalty. 
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This is just’ fied by the short duration of much losses of freedan, ani 
further, by the fact that the opportunity exists even a‘ter the changeover to 
may the monetary fine venalty, thus including the loss of freedem replacing 
a monetary fine penalty in the overall penalty could cause practical 


4ifficulties, 


To Paragrath 93. 


1. Section (1) establishes the general rule regarding the overall penalty's 


tyre. 


2. Section (2) establishes the lower and upper limits for the overall 
penalty's extent. The overall pencity must exceed the upoer limit of the 
“ost severe nenalty meted out in the individual sentences, it would be 
incorrect to give validity to the orinciple of absorption. Combining two 
nenalties into an overall cenalty cannot resilt in the total vanishing of 
one of them, but thir is not excluded in the case of more than tw penalties. 
~~ “he c-erall penalty murct not reach the total “uration of the renalties 
included in the overall penalty, because this would be contrary to the 


overall renalty's goal. 


3. ‘Tn the case of more than one corrective-educational labor rentences it 
ie eosrible that the extent of deductions from the ware wae establiched 
4ifferently by the individual sentences. ‘Sect‘on (3) provides euch flexible 


remilation for the care of including them into a: cverall penalty, which 
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establishes the lower and urmer limite of the deduction's extent, using the 


renalties included in the overall cenalty as founiation. 


Le “Tsually combining into au overall penalty takes plece if the perpetrator 
committed an aiditional offense after the earlier sentence became legally final. 
But {it is aleo cossible that all offenses fudged in the sentences serving as 
founmiation for the overall penalty vere committed before even the first 
sentence parsed became legally final, thus theoretically the opportunity did 
exict “or agglomerate ‘udginc, but this did not take nlace for some reason, 

“or ey~mnle because one of the offenses became known to the authorities only 

at a later date. “Section (1) establishes srecific rules for thie case, called 


quasi aprlowration by the legal science. 


The agglomevate penalty is more favorable for the perpetrator than if each 
individual cffence vere juiged serarately. From this follows that if the 
leral conditions “or agelomerate judging existed, tut this «till did not take 
nlece, when combinine the renalties meted out by the several rentences into 
an overall renalty the overall penalty's 4uration mirt be determined so as if 
applomerate venalty vere being meted out. The overall venalty's “uration murt 
reach the most severe penalty, that ir, the corbination into overall renalty 
cannot remalt in a penalty the duration of which ie shorter than the most 
revere one o° the earlier penalties; bu’. complete vani:+ine of one of the 
penalties may occur even when only two vcenaltier are ccabined into «en overall 


renalty. The overall renalty cannot reach the total duration o* the renalties 
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in this care either. Penalty meted out on the basis of section (4) renresents 


one sentence. 


To Parapranh °4. 


1. "ue to combining into one overall nenalty, one penalty is carried out 
instead of the earlier seVeral penalties. Thus administration of the loss 

of freedom meted out in the overall penalty must take pnlace in one degree 
ever if losses of freedom to be administered in different degrees were com- 
bined into the overall penalty. The general rule is that the overall penalty 
must be carried out in the most severe one of the degrees de*ermined in the 
individual sentences. To wit, in the contrary case the combining into an 
overall venalty could result in a mamner of administration less adequate 

for the nenalty's ~urnose, and would provide the convict with an advantage 


not in harmony with the legal institution's purpose. 


™n the cases listed in Parapranh 42. section (2) the loss of freedom must be 
carried out in pen‘tentiary if the penalty's duration is at least three years, 
while for a ~ultiple reveat offender the loss of freedom of at least two years 
is carried out in nenitentiary according to Paragraph 42, section (3). -= The 
second sentence of Pararraph 94. section (1) gives orders about that case 

if such penalties are combined into an overall penalty the extent of which 
does not exceed three years -- two years for multiple repeat offenders -—, 


but the other conditicns of the penitentiary degree exist, and the overall 
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penalty's extent is at least three years, or at least two years for multiple 
rereat offenders. Jn such case the overall penalty must be administered in 


nenitentiary depree. 


2, There can be such cases in mractice when application of the peneral rile 
concerning the overall venalty's degree of execution would represent unfair 
disadvantare to the convict, “or example in a case when a loss of freedom 
sentence of longer duration to be administered in jail and one of shorter 
Auration to be administered in prison meet. Section (2) provides the oppor- 
tunity for eliminating this by vermitting the next more lenient degree to be 
syecified. Rut it is excluded that the court specify a more severe degree 
during inclusion into overall munichment than the one regulated bv section (1). 
This would mean such review of vrenalties meted out by legally final sentences 
which would not fit into the framework of including them in an overall 


venalty. 


To Paragranh 95, 


1. According to Paragranh 92, section (1), loss of freedom for determined 
length of time, meted out by a legally final sentence, and corrective- 
educational labor mict be combined into overall penalty. In such case the 
overall penalty rust alwavs be snecified in loss of freedom, This follows 
“rom the fact that if some court determined that the oinishment's goal can 
be achieved by loss o* freedom, this determination cannot be modified by 


the circumstance ‘hat the convicted person also committed another offense. 
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The loss of freedom and ths corrective-educaticnal labor cannot be combined 
into an overall penalty if one of the penalties has already been executed in 
its entire duration; that is, “or two penalties of differing types there is 


no nossibility of continuous execution. 


2. 1% the court combines corrective-educational labor with loss of freedon 
into an overall penalty, it changes the corrective-educaticonal lator to loss 
of *reedom. Therefore the calculation which mrovides g~uidance according to 
Pararravh 50, section (2) must be considered binding also in determining the 
overall penalty's duration, -- The regulation that when combining into an 
overall penalty, the corrective-educationa\ labor must be considered as loss 
of freedom to be served in jail is in harmony with Pararrarh 50, section (1). 
Tf there is loss of freedom to be administered in a more severe degree among 
the penalties to be included in the overall penalty, the overs.'1 penalty's 


Aecree of administration must be determined according to Paragranvh 94. 
To Pararranh %, 


1, Those circumstances which justify that individual main penalties be 
combined into an overall penalty, do not exist “or supplementary venaities. 
Therefore section (1) excludes the combining of supplementary nenalties into 
overall nenalty. -- According to Pararrarh 92, section (3), loss of freedom 
renlacing monetary fine vunichment cannot be included in overall venaltyv, in 


harmony with this, in case monetary fine cunishment is changed over, the loss 
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of freedom replacing it must also be excluded from being combined into the 


overall renalty. 


2. The prohibiticn to include sipnlementary oimishments in the overall renaltyv 
may renresent practical difficulties and unfair disadvantage in the case of 
supnlenentary penalties of identical content. Several penalties have the 

came content if the legal disadvantage included in them is identical, differing 
from each other only in extent. "or example prohibition “rom participating 

in public affairs meted o1t by two sentences are identical in content; but 

two banishments referring to different locations are not identical in content. 
-- The question of how supplementary penalties of identical content meted out 
hy senarate sentences mst be administered, is regulated by section (2) in 

a differentiated matter, taking into consideration the different character 

of sinplementary penalties. The main rule is that that one of the supplemen- 
tary nenalties of identical content mst be carried out which is more 
disadvantageous to the convicted person (for example, that one of two 
prohibitions from participvatine in public affairs from which there is more 


time remaining). 


Yowever, confiscation of property and supplementary monetary fine punishments 
meted out by different sentences must be executed without repard to each 
other. Compiling of sapnlementary penalties of property character is not 
worrysome either from the theoretical or from the practical viewpoint. The 


rules concerning supplementary penalties must be applied also when identical 
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content supplementary penalties are meted out by different sentences as inde- 
pendent penalties instead of main penalties, That is, application as 
independent penalty does not change the penalty's character from this 


viewpoint. 
Orders Concerning Special Repeat Offenders 
To Paragraph 97, 


1. Preventing the repetitive counission of offenses, effective defense against 


repeat of*enders is one of the Proposal's important goals. 


Those who repeatedly commit offenses can be divided into four groups fram the 
viewpoint of their dangerousness to society, according to criminological and 
law anpvlication experience, Different legal consequences are needed against 

the stopdbiebere belonging into the individual groups. The determination of 


these is closely related to meting out the penalty. 


The groups of those who repeatedly commit offenses and the legal consequences 
applicable against those belonging into the individual groups can be summarized 
in the following: 

a) Those belong into the first group who had committed [Aan’) offense prior to 
committing the [present] offense, and the court meted out punishment for it. 
The consequence of this is that the court may value the prior record as aggra- 
vating circumstance. The Proposal gives no orders about this category, as it 


does not list the aggravating circumstances even by way of giving examples. 
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b) A repeater is a person who committed an intentional of*ense, and five years 
have not yet passed since completion of administered loss of freedom meted out 
earlier for intentional offense or since the end of its administrability until 
the new offense's commission. Paragraph 137, point 12. gives interpretive 


orders regarding this. 


It also provides euidance for the reveat of*ender that having been sentenced 
earlier is an ageravating circumstance, but further legal consequences also 
attach to this. These are: the loss of freedom mist be administered in a more 
severe depree ‘Pararpraphs 43. and 44.), placement on probation is excluded 
(Pararraph 72. sec. (2)), execution of the punishment cannot be suspended 
(Pararraph 90. point b)), the rules of relief ty the court are stricter 


(Pararraph 103, sec. (2)). 


¢) Those repeat of*enders who cammitted not any kind but the same kind or 
similar character of*enses reveatedly, represent an increasingly dangerous 
rroup. The Proposal calls these srecial renveat offenders; Paragraph 137, voint 


13. gives interpretive orders for the concept of special repeat offender. 


The Proposal regulates special repeatition as an institution for meting out 
penalties in the Seneral Part, and not as a qualifying circumstance of the 


Special Part. 


But there are such unique cases of snecial repetition which call for regulation 
in the Special Part. The Proposal contains such orders in connection with the 


takine of human life (Paragraph 166, sec. (2) point h)), with theft (Paragraph 
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314. sec. (2) point e)), embezzle-ent (Paragraph 317. sec. (2) point d)), 
swindle (?aracrarh 313, sec. (2) point d)), and receiving stolen goods 
(Paracraph 326. sec. (2) point b)). Paragraph 166. section (5) contains the 


intervretive order for the first one, Paragraph 333, for the others, 


ad) The multiple repeat offenders compose the most dangerous category of those 
who repeatedly commit cffenses,. Paragraph 98. gives orders about meting out 
their punishments, the justification tied to this explains the basic questions 


concerning multiple repeat offenders, 


2. The most important legal consequence tied to special repetition is that 

the upper and lower limits of the penalty items established for the offense 

in the Special Part increase. The extent of the upper limit's increase is 

half of the penalty (for example in the case of an upper limit of three years 
the special rereat of*ender's penalty is loss of freedom ranging to four years 
and six months); but even the increased upper limit cannot exceed fifteen 
years, In the Proposal's penalty system this means that the penalty item of 
offenses threatened by loss of freedom ranging to ten years increases to loss 
of freedom ranging to fifteen years for special repeat offenders, but there is 
no further increase in cases to be punished by loss of freedan ranging to 
fifteen years because this would mean unnecessary increase of severity. Atten- 
tion must also be paid to the fact that loss of freedom ranging to fifteen 
years is usually an alternative penalty item to loss of freedom for life and 
to the death penalty; thus special repetition can also be evaluated by 


selecting among the alternative penalties, 








Special repetition is not excluded in the case of such offenses the sole 
penalty item for which is monetary fine punishment. The Special Part's 
penalty items do not determine the upper limit of monetary fine punishment, 
Pararraph 51, section (2) establishes this by general order as 190 daily 


items. "or special repeat of*enders this increases by half, 


Tf the special reveater's offense is to be punished more severely due to a 
qualifying circumstance determined in the Special Part, the penalty item's 
increase must start out from this more severe penalty, for example in case of 
rowdiness committed in a group the loss of freedom ranging to three years 
determined in Paragraph 271. section (2) must be increased by half. That is, 
if only the penalty item for the offense's so-called basic case without quali- 
fying circumstances were to increase, in case of qualifying circumstance the 
significance of special repetition would vanish, and this regulation would 

not be an effective tool in taking a stand against repetitive criminal 


activity. 


Tn case of arplomerate punishment Paracraph 85. section (3) nrovides the op- 
portunity to increase the penalty item according to section (2) -- that is, 
the most severe one of the o*fenses in the agglomeration -- by half, But in 
case svecial repetition and arglomeration of offenses meet, double increase 
would be unjustified. Therefore the Provoseal orders that if the perpetrator is 
a ervecial repeat of*ender, in case of aprlomeration the nenalty item according 
to Pararraph 85. section (2) must be increased by half, But even in such case 


the nenalty cannot exceed twenty years (Paragraph 40. sec. (2)). 
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Point 1. c) of the justification lists those cases when the Special Part gives 


orders about the particular repetition as qualifying circumstance, The orders 
of Paragraph 97. are not applicable to these. 


3. “Numerous penalty items «? the Special Part determine lose of freedom 
ranging to one year, corrective-educational labor and monetary fine punishment 
as alternatives. It follows from the increasing of severity of the penalty 
items for particular repeat offenders that in the case of such a perpetrator 
there should be moway to select among alternative penalties, but the penalty 
item should be loss of freedom only. (The upper limit of this increases by 
ite half according to section (1).) 


4, Increasing the lower limit of the penalty items determined in the Special 





Part insures consistently severe evaluation of the special repeat offeniers. 
Section (3) regulates this in a differentiated manner, In contrast with the 
upper limits, increase at the same extent would not be practical for the 
lower limits; the proper ratios are created by larger increases in the lover 
low limits and smaller extent of increases in the higher low limits. 


5. Exclusion of the mitigation of penalty would not be practical for special 
repeat offenders either. Circumstances related to the offense's objective 
side, but aleo to the perpetrator's person (for example severe illness) may 
juetify mitigation of the penalty. But section (4) establishes more severe 
conditions for this than those contained in Paragraph 87. section (2). Miti- 


gation, the character of which ie exceptional even otherwise, is in order 
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for special repeat offenders only in cases deserving particular consideration; 


thus it may be applied only very exceptionally even in comperison to the 
general conditions. 


Paragraph 87. sections (3) and (4) make double or unlimited mitigation possible 
only in such unique cases in which usually the special repetition hase no 
significance, Therefore different orders are not justified for these cases 


of mitigation. 


Mitigation of the penalty mst start out from the prenalty item which provides 
guidance for the special repeat offender; thus more lenient penalty than 

the lower limit defined in section (3) can be meted out only within the 
framevork of mitigating the penalty. But in case of applying Paragraph 87. 
section (2), the penalty can be made nore lenient to the minimum extent defined 
by points a) through e) of this. 


Orders Concerning Multiple Repeat Offenders 
To Paragrarh 98, 


1. Paragraph 177, point 14. contains interpretive ordere for the concept of 
multiple repeat offender. If the conditions defined in this exist, the 

perpetrator's person is dangerous to society to such an increased extent that 
beyond the legal disadvantage applicable againet all repeat offenders, unique 
penal law tools are also necessary. Therefore the Proposal orders that loss 
of freedom of at least two years meted out to a multiple repeat offender met 
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be administered in penitentiary (Paragraph 42. sec. (3)), excludes the granting 
of conditional releare (Paragraph 47. sec. (2) point a)), and provides no 
possibility for relief by law (Paragraph 102. sec. (3)). Restrictive confine- 
ment may be ordered against the most dangerous multiple repeat offenders 


according to Paragraph 78. section (1). 


Besides this unique orders are aleo justified regarding the meting out of 
punishment, -—- The multiple repeat offender ies not necessarily a special 
repeat offender; it is poseible that the penalties defined in Paragraph 137. 
point 14. were not meted out for offenses of the same type or ones similiar 

‘n character, Sut those more severe rules of meting out the penalty whicli 
Paragraph 97, determines for special repeat offenders are necessary for 
miltiple repeat offenders aleo. Since the category of multiple repeat offenders 
is more dangerous than that of special repeat offenders, more lenient regula- 
tion than the one for special repeat offenders vould be contradictary to 
iteelf. But in general more severe rules are not justified either; further 
increase in the limits of penalty items would lead to such excessive evaluation 
of the perpetrator's personal circumstances which could direct the meting out 
of penalty into an improper direction, 


2, That rule of Paragraph 97. section (4), that mitigation of the penalty can 
take place only in a case deserving special conrideration, is valid for the 
miltiple repeat offender also. Put further limitations are also necessary 
against these more dungerous perpetrators. Mitigation may extend only to the 


398 














minimum extent of the penalty item established in the Special Pert for the 
offense. Thus the mitigation's consequence is that the increased low limit 
which governs miltiple reveat offenders ceases (Paragrath 97. sec. (3)), and 
the penalty cen be meted out within the framework of the penalty ites estab- 
lished in the Special Part, but the low limite lieted in Paragranh 97. 


section (2) are not applicable. 


Effectiveness of Paragrath $7. sections (3) and (4) is not practical to exclude 
for multiple repeat offenders either, because their application ie justified 
by such circumstances which generally are not influenced by the perpetrator's 


prior record. 


Credit ‘or Preliminary Custody 


To Paragraph 99. 


1. Part of the forced measures applicable during the penal process involve 
the denial of personal freedom (custody, preliminary arrest, temporary forced 
medical treatment). The Proposal designates these by the collective name of 
preliminary custody. Listing them in the law is not practical, it would 


unnecessarily stiffen the practice of applying the lav. 


The preliminary custody is not cunishment. But since the perpetrator in 
preliminary custody is actually under circusstan es similiar to the execution 
of punishment, it would be unfair if the time spent in preliminary custody 


were not taken into consideration when the penalty is meted out. Counting 
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the preliminary custody ‘*owards the penalty] serves to eliminate this. 


The preliminary custo¢y's duration must be counted towards loss of freedcz, 
corrective-educeational labor and monetary fine pumishment. Counting it 
towards the latter ie in order aleo if the monetary fine punishment is 

meted out as supplementary scunishecr*. — It is according to the legal 
institution's purpose that the pre.‘» inary custody's entire time mist be 
counted towards the penalties mentiope . Exclusion of the counting is not 
‘uetified even in that case if the perpetrator’s behavior hindering the penal 


crocess rrovided the reasun for the preliminary custody. 


2. It follows from the character of preliminary curtody that vhen it is 
counted towarde loss of freedom, one day of preliminary custody is equal to 
the same amount of loss of freedom. 


Tn case of corrective-educational labor it must be taken into consideration 
thet thie is a more lenient type of penalty than loss of freedam. Therefore 
the Proposal takes the order contained in Paragraph SO, section (2) for basis; 
that is, in the calculation one day of preliminary custody is equivalent to 
two days of corrective-educational labor, 


The order concerning the changing over of preliminary custody to monetary 
fine cunishment is in harmony vith the calculation used in changing monetary 
fine venalty to loss of freedan (Paragrach 52.): one day of oreliminary 
custody corresponds to one daily item of monetary fine punishment. In case 
of supplementary monetary fine punishment the calculation regulated by 
Paragraph 65. section (2) mst be applied in performing the changeover. 
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Charter VI. 


Relief from Disaivantages Connected to Previous Record 


The various legel decrees attach disadvantageous consequences to the court's 
decision which establishes the penal lew responsibility and metes cut the 
nenalty — to being sentenced. The Proposal contains the penal law (disadvan- 
tages: a mmber of its orders attach more severe legal consequences to 
repetition, The effects of prior renal record on working rights are signifi- 
cant, but it also influence. the practice of other rights also to which 


citizens are entitled. 


The Proposal creates the vossibility for the convicted person to be granted 
relief from the disadv-ntages attaching to a prior penal record and to 


participate in society's life again as a citizen with full rights. 


In accordance with the penal law's curpose (Paragraph 1.) the Proposal keeper 
in mind society's orotection and the education of those convicted when it 
regulates thie relief, and besides thie it also insures that the relief shcuid 
not harm the rights of others. In the interest of giving validity to these 
requirements together, the Proposal regulates relief in a differentiated 


manner. 


Tn defining the effect of relief (Paragracth 190.) the Proposal differentiates 











between the penal law consequences attached to being sentenced and other 


legal consequences, and in regulating the method of granting relief (Paragraphs 
101, through 104, and 106,) [it differentiates] by using the weight of the 
penalty meted out for the offense, as well as the convicted person's prior 
life and personality as basis. It also gives orders about the uniformity of 


granting relief (Paragrarh 105.). 


A record of penal matters is kept by the authorities about those who have been 
sentenced for offenses. Authorized persons may obtain permission fram the 
record on penal matters about a citizen's prior penal record. The law decree 
which gives orders about the record of panal matters defines what sentencing 
must be kept on record and for how long. If being kept on record is terminated, 
the authorities procedinhg in penal matters receive no information about having 
been sentenced, But regulation of the record of panal matters does not belong 


under the Penal Code, therefore the Proposal gives no orders about it. 


nique relief rules are justified in the case of persons of youthful age and 


soldiers. These are contained in Paragraphs 121. and 136, respectively. 
Effect of Relief 
To Paragraph 100, 


1. Section (1) defines the area of the relief's effect. Being granted 


relief means termination of those disadvantageous consequences which are tied 


by the various statutes to having been sentenced — state law, governmental 
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law, labor law or cooperative law statutes. These legal consequences affect 
the citizens’ participation in society's life, and those with penal records 
are deprived of certain rights, or are excluded from acquiring these rights. 
Such consequences are contained for example in Paragraph 4. section (1) of 
administrative order No 14. of the year 1977 concerning private craft industry, 
Paracravh 4. section ‘1) of administrative order No 15. of the year 1977 con- 
cerning crivate commerce, Paragraph 8. section (2) of administrative order 

Yo 30. of the year 1977 concerning fishing, Paragraph 4. section (1) point c) 
of regulation No 38/1973, (XII, 27.) Mf [Council of Ministers] concerning 
certain questions of the employmert situation of those working in government 


and in the administration of justice. 


In accordance with the legal institution's rurpose, the relief becomes effec- 
tive as of the voint of time of its granting. The relief does not restore 

an employment relationship or license lost due to having a prior penal record; 
the verson granted relief becomes a citizen with full rights with respect to 


the future. 


It follows from the fact that the Proposal extends the relief's effect to all 
other legal consequences with the exception of penal law consequences as is 
evident from section (3), that the statute cannot ettach disadvantageous 


conseauences to the sentenced person who has been granted relief, 





2. Section (2) gives orders about the content of being granted relief. It 
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insures the relief's goal that the vrerson granted relief mst be considered to 


have no prior penal record and he does not have to account for such sentences. 


This order which entitles the person who has been granted relief to not disclose 


his venal record, would become ineffective if it appeared from the so-called 
official moral certificate made out for him that he had been sentenced. Where 
having no penal record has signifie ce, the affected person mst account for 
this circumstance by cresenting his moral certificate; “hus it follows fron 
section (2) that the official moral certificate does not show the sentence for 
which relief has been granted. ‘Since the relief does not exten’ over penal 
law consequences, the keeper of penal records informs the authorities pro- 
ceding in penal matters sbout all those sentences the presence of which on 


the record has not been terminated, 


3. The purpose of granting relief is that the convicted person may again 
varticipate in society's life as a citizen of full rights. Therefore the 
relief extends over all those rights which affect the citizens’ participation 
in society's life, Yowever, it would be contrary to the murpose of relief if 
this would damage society's protection. Therefore section (3) excludes the 


penal law consequences from under the relief's effect. 


The relief does not affect those disadvantageous consequences which the penal 
law attaches to having been sentenced, The law attaches disadvantageous 
consequences to haveing been sentenced only in the case of committing an 


additional offense, being sentenced once has no other penal law consequences 
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besides the penalty (and possibly measure) which was applied. In case of 


committing an additional offense society's protection desires that the court 
evaluate the earlier sentence when it metes out the penalty (Paragrach 83.), 
or —- if the conditions for this exist -- that it apply the more severe regu- 
lations against the pervetrator which refer to repeat offenders (Paragraph 137. 


points 12. through 14.). 

The Method of Relief 

To Paragraph 101, 

Paragraph 101, lists three methods of granting relief. 
Relief by Law 

To Paragraph 102, 


1. Relief by law takes effect upon the affected person's initiative, without 
separate steps being taken by the authorities and without examination of 
worthiness, due to the power of law, when the conditions defined by law 


exist. "rom this follows that relief by law extends only over relatively 





milder penalties. 


a) In case of monetary fine punishment the relief becomes effective when the 
sentence becomes legally final ["rises to legal strength". Translator.) - From 
the place monetary fine punishment occupies in the Proposal's penalty systen, 
from the character of the legal disadvantage involved in this penalty follows 
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that it is not justified to attach severe leral consequences to the monetary 


fine penalty with respect to being granted relief either. 


Immediate relief by law is justified even if the court applies a supplementary 


penalty as independent punishment in place of the main penalty (Paragraph $8.). 


b) If the court suspends the administration of loss of freedom, the probationary 
time established at the same time also represents the waiting time necessary 
for relief by law. That is, the goals of probationary time and of the waiting 
time for relief by law are essentially the same: to give the convicted person 
opportunity to orovide vroof of his rehabilitation by (demonstrating] his 


law-abiding lifestyle. 


c) In case of corrective-educational labor the relief by law takes place on 

the day the penalty is completed, or its administrability ends. In general 

it would be unjustified if the convicted person would already be relieved, due 
to the strength of law, from the disadvantageous consequences of having been 
sentenced, already during the punishment's administration, because in this 

case the punishment world be carried out on a person with no prior penal record; 
on the other hand, prescribing additional waiting time after the punishment 's 
administration would not stand in proportion with the severity of corrective- 
educational labor. 


ad) In case of administered loss of freedom significance mst be attributed to 


the fact of whether the offense is felony or misdemeanor, and within the 
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latter category whether it was careless or intentional. In case of careless 
misdemeanor the Proposal attaches relief by law to serving the penalty or to 
the end of its administrability. Differentiated regulation according to the 
penalty's extent is not justified with respect to the character of careless 


offense. 


Inasmuch as the loss of freedom was meted out for intentional misdemeanor, it 
is practical to tie relief by law to a deadline of three years following the 
punishment 's completion or the end of its administrability. 


e) With respect to a‘fiministered loss of freedom meted out for felony the 

Proposal differentiates according to the penalty's extent. The waiting times 
must always be calculated from completing the penalty or from the eni of its 
administrability. In case of penalty not exceeding one year the waiting time 
is five years, while for loss of freedom exceeding one year but no longer than 
five years it is justified to tie relief by law to a significantly longer 

deadline than the previous one, to ten years, Loss of freedom meted out in a 








duration exceeding five years for felony indicates so significant dangerousness 


to society that there can be no place for relief by law. 


2. According to section (2) the relief does not take place or loses its effect 
with respect to suspended loss of freedom if the penalty's administration is 
ordered, This can take place during the probationary time or after its expira- 
tion if administration of the suspended penalty is ordered either because of 
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a.. offense committed during the probationary time, or establishing belatedly 
that a reason existed whicn excludes the benefit of suspension, or because the 
convicted person severely violated the rules of patronizing supervision 


(Paragraph 91. sec. (1)). 


The penalty must be considered as if originally it had not been suspended, in 
case ite administration is ordered, This is valid for the relief also: the 
relief rules related to loss of freedom to be administered provide guidance 
for such penalty, therefore the relief which had possibly taken effect on the 
basis of section (1) noint b) loses its effect. 


3. The Proposal judges the multiple repeat offenders (Paragraph 137. point 14) 
more severely in the area of relief also; it excludes them from relief by law, 
In the case of such prior record it would not be proper to tie the occurrence 


of relief merely to the passing of time. 
Relief by the Court 
To Paragraph 103, 


1, While the Proposal insures the vossibility of relief by law only for certain 
categories of convicted persons, the possibility of relief by the court is 
open to all convicted persons -- except to those sentenced to the death 


penalty or to loss of freedom for life. 


An essential difference between reliefs by the law and by the court is that 
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besides successful completion of the waiting time, there is also another con- 
dition for relief by the cowt: finding of worthiness by the judge. The basis 
for this i= that vrimarily those penalties belong the circle of relie? by the 
court in which the offense's ot tective, or the perpetr«tor's peraonal 
dangerousness to society is of a more significant degree, tims the favorable 
svending of the waiting time cannot be the sole proof of the convicted person's 
rehabilitation, but this mst be linked to also another condition, And in those 
cases when relief by the court may take place within a shorter deadline than 


relief by law, tying to further conditions is justified. 


2. In cases of monetary fine mmishment, corrective-educational labor, and 
also suspended loss of freedom, as well as aiministered loss of freeiom meted 
out for misdemeanor the rules of relief by law are so favorable that in 
connection with these venalties relief by court is usually ‘ot necessary 


(excert previous relief by court, regulated by the framework of Paragraph 104.). 


Tn connection with administered loss of freedom not exceeding five years meted 
out for felony, the Proposal provides the opportunity for relief by the court 
through a shorter deadline than the one in relief by law. 


In case of loss of freedom of definite duration exceeding five years meted out 
for felony there is no possibility for relief by law. The Proposal establishes 
the waiting tire necessary for relief by the court in ten years. Further 
differentiation of the waiting time with respect to the extent of punishment 


does not appear necessary. 
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3. The situation is different if the convict is a repeat offender. In the 
interest of taking consistent measures against repeat offenders, the Proposal 
does not insure that favorable possibility for a repeat offender that the court 
could sive him relief before the waiting time necessary for relief by law would 
exvire. Therefore for repeat offenders section (2) excludes the application 


of section (1) points a) ami bd). 


4. Exclusion of relief by the court would not be correct even for miltiple 
reveat offenders; opportunity for this must be given in the ‘oterest of 
promoting (the process of] fitting into society. But the personality of 

such corvict makes stricter evaluation necessary than is generally done. 
Section (3) regulates, with the expiration of what waiting time the granting 
of relief by court to a miltiple repeat offender may be in order. Within this 
category differentiation is justified to that extent that the waiting time 
required for relief should be fifteen years in case of loss of freedom for 
determined duration exceeding fifteen years. If the miltiple repeat offender's 
penalty was no more severe than loss of freedom for fifteen years, further 
differentiation according to the extent of penalty is umecessary; the ten 
year waiting time is adequate. 


5, Sect‘ton (4) designates the viewpoints for judging worthiness, Individuali- 
gation must be farreachingly realised in judging the convict's way of life. 
It must appear from the convict's entire way of life that he has regretted 
committing the offense and lived as it can be expected of ali citizens. It 
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must also be taken into consideration when worthiness is judged whether the 


convict made reparations for the harm caused by his act. Naturally the har= 
may mean not only the causing of material damage. But making amendé for the 
harm can be examined only in that framework, inasmuch as there war a vay to 
make amends at all with respect to the character of the offense. 


To Paragrach 104. 


1. For cases of corrective-educational labor and suspenmied loss of freeiom 
the Proposal insures the possibility of granting preliminary relief to the 
convict. The dangerousness to society of persons sentenced to such penalty, 
and the weight of their offenses also can be very different. It is therefore 
justified to link the granting of relief to the court's evaluation, The 
preliminary relief by court which the court may grant within the sentences 
meting out corrective-educational labor or suspended loss of freedam serves 
this end. Its condition is the convict's worthiness. 


Differently from relief by court regulated in Paragrarh 103., the Proposal 
vrovides no guidance for the judging of worthiness. The convict's personality, 
conduct of life mst be taken into consideration in examining worthiness for 





preliminary relief also, tut the offense's character, the penalty's extent also 


cannot be left out of consideration. 


2. The preliminary relief is conditional, that is, it loses its effect if 
the corrective-educational labor is changed to loss of freedom or if 
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administration of the suspended loss of freedom is ordered. That is, in such 
case the assumption that the convict is worthy of being granted relief has 


been disproven, 


Unity of Relief’ 


To Paragrath 105. 


From the fundamental goals of relief follows thet relief can be only a vhole, 
it cannot be realised in parts. It could hinder the implementation of relief 
by lew or granting of relief by the court if even though the conditions for 
granting relief bared on the main penalty existed, eafministration of the 
sipplementary penalties has not yet been completed. The principle of the 
unity of relief is realised in this case, which is defined by Paragraph 105. 


Fowever, it is justified to make exceptions fran the unity of relief. In case 
of suspended loss of freediam the monetary fine penalty does not exclude 
creliminary relief; that is, in the contrary case the convict othervise vorthy 
of being granted preliminary relief would suffer an unfair disa‘vantage. And 
the prohibitions of practicing an occcupation and driving vehicles have such 
unique purposes that administering them does not stand in contract vith granting 
relief to the convict; thus relief by both the law and the court may take place 
during the administration of these supplementary penalties, they do not exclude 
the preliminary relief either. 
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Relief by Pardon 
To Paragrarh 104. 


Relief by pardon differs from reliefs by lew and by court in that it har no 
mreconditions defined t, penal law. According to the Constitution the right 
of pardon is practiced by the Rungsrian People's Republic's Presidential 


Conneil. 


Relief by pardon is possible in the forms of both, miblic ammerty, and indivi- 
@ual pardon. In general, relief on the basis of imiividual pardon can take 
place if the convict appears vorthy of relief in snite of the fact that one 


of the conditions necessary for relief by lew ar by court is missing. 
Charter VII. 
Peguilstione Concerning Youthful Offenders 


1. Chapter VII. contains the rules which differ fram the general with respect 
to youthful offeniere. In the battle against the actions contrary to renal 
law committed by youth between the ages of 14 and 18 years, the means of 
general child and youth mrotection by themselves are insufficient. Therefore 
according to the Proposal -- differently from those of childhood ace (Paragrarth 
23.) =< perpetrators of euch age ove penal law responsibility, and penal lew 
penalties or measures can be applied againret them. 
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2. The nhysical, intellectual and moral degree of development of 14 to 18 
veer old youth, as well as their social situation differ fram those of adults. 
The venal lew must also take this into consideration. 


The orimary purpose of epplying penalty end measures to youthful offenders is 
education (Paragraph 10%.), and for the moet part the perpetrators mst be held 
resvonsible according to more lenient rules than general. Thus certain 
panalties camnot be applied against youth (death renalty, loss of freedom for 
life, and confiscation of property: Paragraphs 39., 109., amd 110.), or the 
sphere of acnlying them {se narrower or in case of applying these more lenient 
rules apply to them (such are the lose of freedom, corrective-educational labor, 
monetary fine punishment, crohibition from participating in public affairs, 

and banishment: Paragraphs 110, through 116.), 


The rules of relief from disadvanteres tied to mrior penal record are also 
more favorable for voung people (Paragrarh 121-). Restrictive custody cannot 
be applied against young people (Paragrath 78. sec. (1)) and a person of 
youthful age can be placed on probation according to more favorable rules 


(Paragraph 117.). 


The educational character of regulations referring; to young people is mani- 
ferted in the unique grades of atministering loss of freed, and also in the 
fect that rearing in correctional institution can be ordered as a measure, 
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The Youthful Offender 


To Paragraph 107. 


1. Section (1) defines the concert of person of youthful age. It defines the 
low limit of youthful age in the perretrator's fourteenth year of life. For 
the reasons for this, see Paragraph 23. dealing with childhood are. 


The uprer limit of youthful age is in harmony with other sta’utes, first of 
all with the orders of Ptk. Paragrath 12. section (2) concerning the age of 
minors. Sut youthful age is a penal le concept; a person of adult are due 
to marriare ie can be a minor frm the viewpoint of penal lav. 


2. Certain orders uf Charter VII. establish more lenient rules for people 
of youthful are who had not yet campleted their sixteenth year of life when 





the offense was committed {see the orders concerning the uprer limit for loss 
of freedom: Paragraph 110. sec. (3), Paragraph 120. sec. (1), corrective- 
educational labor can be applied only against a person of youthful agi who 
had completed his sixteenth year of life at the time the offense is judged: 


Paracrath 113. ). 


3, rom the viewpoint of establishing youthful age the timepoint of committing 
the offense, governs. From this follows that the penalties and measures must 

be carried out according to the rules applicable to peonle of youthful ace 

even if the perpetrator har already passed his eighteenth year of life. But 


415 














this rule can be applied only between certain age limits according to the 
Proposal: Loss of freedom can be administered in the prison or jail for 
youthful offenders until the completion of the convict's twentyfirst year of 
life (Paragravh 111.); the perpetrator must be released from the correctional 


institution once he passes nineteen years of age (Paragraph 118. sec. (4)). 


4. Section (2) builds the penal law orders concerning young people into the 
Penal Code orga ically. Jsually the Proposal's orders are of general validity, 
referring to adults and youth alike. But there are also those orders in the 
General Part which are valid only for people of adult age. Thus for example 
the death penalty can be meted out only against a person who at the time of 
committing the offense had completed his twentieth year of life (Paragrath 

3°, sec. (1)), But the orders referring to youth cannot be applied to sol¢‘ers 


(Paragraph 122. sec. (3)). 


The svecial rules of Charter VII. precede the general orders: they exclude 
the application of those or permit them only with certain differences, 


Application of Penalties and Measures 





To Paragraph 108, 


1, The general order about the purpose of penalty (Pararraph 37.) is valid for 
youth also. But for youth — even though the viewpoints of general prevention 


also must not be left out of consideration — the primary goal of applying 
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penalty and measure is education, individual prevention. This is expressed 


in the system of penalties and measures also. 





2. The educational goal's primary nature is manifested in in the order of 
Paragraph 108, section (2): in the case of a young person primarily a measure 
must be applied, penalty only when application of a measure does not lead to 


the goal. 


Special care must be used in evaluating whether it is absolutely necessary to 
sentence the young person to administered loss of freedom. 


Penalties and Yeasures 
To Paragravh 109, 


1, Among the penalty types (Paragraph 38.) and measures (Paragraph 70.) accor- 
ding to the Proposal those cannot be applied to young people which would not 


have the necessary educational effect. 


Paragraph 39. section (1) excludes the death penalty, Paragraph 110. section 
(2) [excludes] loss of freedom for life, and beyond this Paragraph 109, section 


(1) [excludes] the confiscation of property also. 


2. According to section (2), rearing in a correctional institution is a unique 


measure of educational character applicable only to young people. 


417 





Loss of Freedam 
To Paragraph 110. 


1. According to the Proposal the lower and upper limits of loss of freeda@ 
applicable to young people are lower than general. 


Loss of freedom for three months according to section (1) replaces the minimum 
extent of the legal penalty item determined in the Special Part, if that is 
higher than this. From this follows that Paragraph 87. section (2) pointe a) 
through d) dealing with the mitigation of punishment are not avplicable to 


young people. 


Section (1) becomes valid in harmony with the orders (Paragraphs 97. and 98.) 
referring to special repeat offenders and multiple repeat of*erders. The 
shortest duration of a youthful aged special repeat offender's loss of freedam 
is always six months (Paragraph 97. sec. (3) point a)), and Paragrath 97, 
section (4) also refers to him. 


More lenient penalty than loss of freedom for six months cannot be meted out 
youthful aged multiple reveat offender even if Paragraph 87. section (2) is 


applied in an exceptional case (Paragraph 98. sec. (2)). 


2. Sections (2) through (4) determine the upper limit of loss of freedam which 
can be meted out to young person, These limite replace the upper limits of 


legal penalty items determined in the Special Part. 
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According to the Proposal loss of freedom for life cannot be meted out to a 
young person. Otherwise the upper limit of loss of freedom depends on the 
original penalty item's upper limit and on the perpetrator's age. The upper 
limits applicable to young people who have not completed their sixteenth year 


of life are lower. 


3. Since the unver limit of loss of freedom applicable to young verson replaces 
the original penalty item's uvper limit, those -- according to section (5) -—- 
also govern from the viewpoint of calculating the deadline for lapse of 


vunishability (Paragraph 33.), 


The unper limit of the penalty item referring to special repeat offerders of 
youthful age must also be calculated by taking Paragraph 110. sections (2) 


through (4) as foundation, 


4. Pararraph 120. section (1) determines the limits of agglomerate and overall 


penalties. 


To Paragraph 111. 


1. The viewvoints corresponding to the age characteristics of young people 
must be given validity even during the administration of loss of freedom. 


That system of the degrees of loss of freedom which the Provosal determined 
for adult age people, would not be practical for young people. Young people 
can be divided into two large groups from the viewpoint of trainability. The 
methods of administering the penalty must also be shaped according to this. 
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Therefore establishv~ent of two degrees for administering loss of freeda is 
justified for young people. The Proposal calls these young peonle's prison and 


young people's jail. 


2. Section (2) determines three categories of penaltie to be administered in 


the young people's prison. 


Considering the sentencing prectice, that young person who has been sentenced 
to loss of freedom for two years or longer duration for fe my, has in general 
committed an of“ense of such significant weight which indicates increased 


dangerousness to society. 


Yor a young repeat of*ender the more significant degree of versonal dangerous- 
ness to society justifies implementation in the more severe degree. 3ut 
carrying out loss of freedom of short duration also in the more severe degree 
would not be practical. The Proposal determines that shortest duration in one 
year in case of which the repeat offender's penalty mist be administered in 


crison for young people. 


Fyer though rearing in a correctional institution is not a venalty but a 
measure and does not involve the establishyent of being a repeat of*ender, 

from the viewooint of the derree of administering the venalty it is justified 
to judge it the same as loss of freedom, because according to experience the 
personality of such young verson does not show essential differences from one 
on whom loss of freedom has been carried out. From this follows that assumption 


that earlier rearing in a correctional institution can be the basis for 














administering loss of freedom in mrison for young veople only if both «he 


previous and the new offenses vere camitted intentionally. 


3. Tn case the conditions defined in section (2) are missing, loss of freedom 


meted out to a young person must be administered in the jail for young people. 


4. According to the Proposal, loss of freedom must be administered according 
to the rules for young pveovle even if the perpetrator had campleted his 
eighteenth year of life. But if he has also reached his twentyfirst year of 
life, application of the gereral rules -- which also apply to adults — is 
justified for carrying out the punishment. In this case it must be determined 
in what degree of administration of penalty — penitentiary, prison or jail 


(Paracraph 41. sec. (1)) mst tne venalty be administered in the future, 


Otherwise in such ceses the court may apply Paragraph 45. section (2), or 


the order of Paragraph A. 
Granting of Conditional Release 
To Paragraph 112. 


The Proposal differentiates the rules of granting conditional release to young 
people according to the loss of freedom's degree of administration, In granting 
conditional release from loss of freedom administered in prison for young 
people it uses as foundation the regulation governing prison, while in case 


of young people's jail [it uses] the regulation for jail (Paragraph 47. sec, 
(2) points b) and c)), 
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The general reasons which exclude the granting of conditional release (Para- 
gravh 47. sec. (3)) -- in the absence of orders to the contrary -—- also 


apply to young people. 


Corrective-Educational Labor 
To Paragraph 113, 


The Proposal forbids the application of corrective—-educational labor to a 
young person who has not yet completed hie sixteenth year of life, because 
such young people usually have no employment relationship, or have only had 
it for a very short time. 


Monetary Fine Punishment 
To Paragravh 114. 


1. The monetary fine vuinicshment desires to strike the offense's perpetrator 
with croperty disadvantage. Since young people usually possess no independent 
property, monetary fine cunishment (either as main or eas supplementary punish- 
ment) can be meted out according to the Proposal if the property disadvantage 





affects the young person himself and not someone else, for example relatives. 


2. Section (2) ite a partial exception from the orders of Paragraph 52. Unpaid 
monetary fine punishment and supplementary monetary fine punishment must be 
collected, or its collection mrt be attempted, 
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Prohibition From Participating in Public Affairs 
To Pararrarh 115, 


Tt is necessary to crohibit young people from participating in public affairs 
only if they are sentenced to a relatively long duration of loss of freedan. 
In such cases the supplementary rcunishment or part of it irc usually carried 
out after the perpetrator completes his eighteenth year of life. Participa- 
tion in public affairs has practical significance mainly in the case of 
afulte. 


Bani shment 
To Paragraph 11%. 


The aprr priate family envirorment helps young people to develop in the 
proper direction and to fit into society. A person of youthful age cannot 
be deprived of such enviroment even by banishment. This represents no 
obrtacle to banishing him from a locality where he does not live with his 


family. 
Placement on Probation 
To Paragraph 117, 


1, Section (1) makes it pvoseible in broader circles than the general rules 


(Paragrath 72. sec. (1)) to be placed on probation. It is not practical to 
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exclude a young person from being placed on probation even in case of an 
offense to be punished by omishment more severe than two years loss of freedom, 
if other conditions of this exist. But a young repeat offender (Paragracth 72. 
sec. (2)) cannct be slaced on probation. 


2. ifferently from Paragraph 72. section (3), the duration of probationary 
time for a young person placed on probation is always one year. The verson- 
ality of young people develops faster, and this much time is mfficient to 
gauge whether placement on probation reached its goal. 


The ocrobationary time may also contime after the perpetrator completes ‘is 
eighteenth year of life. 


3. A young verson placed on probation stands under patronizing eupervision 
(Paragraph 119,). The behavioral rules of patronizing supervision may in 
part deviate fron the general rules (for examcle in case of young people 
requiring education for handicapped children). This must be regulated by 


lower level statutes. 


4. The orobationary time can be extended in accordance with Paragrarvh 73. 
section (1), If the court terminates the probation (Paragraph 73. sec. (2)), 
according to Paragravh 117, section (3) it may mete out not only a punishment, 
but against a young pereon it may also order the application of rearing in a 
correctional institution. "owever, in general this is not practical after the 


perpetrator completes his eighteenth year of life. 








Rearing in Correctional Inetitution 
To Paragraph 118, 


1. Rearing in correctional institution is a measure applicable only to young 
people. By ordering it, the young person is taken out of his enviroment 
until then, and is placed into an institution where care is taken to educate 


and train hin. 


Lover level statutes provide detailed regulations about the order of administer- 
ing the rearing in correction.] institution. 


2. According to section (2) rearing in a rectional institution is a 
measure of indeterminate duration, but Jarting for at least one year. But 
ite indeterminate nature is only relative -- attention being given to 


section (4) . 


3. Section (3) regulates the temporary and permanent release of young people 
from the correctional institution, The court makes the decision about this. 


4. According to section (4), it is not an obstacle to continuing the training 
in correctional inrtitution if the verpetrator is more than eighteen years 

old, but his measure may lact at the latest until completion of the nineteenth 
yoar of life. It is in the perpetrator's interest *hat he should not inter- 
rupt his studies begun in the institution. Therefore the Proposal makes it 
possible that based on the court's order the rearing in correctional 
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institution shorld last until the end of the given academic year even if in 
the meanwhile the perpetrator has already completed his nineteenth year of 
life. 


Tf the perpetrator is already more than eighteen years of age when the offense 
is judged, in general it is not practical to order rearing in a correctional 
institution for him, because — in suite of Paragraph 118. section (2) — 

it would last for a time shorter than one year, and this time is not enough 
for successful rearing. 


Patronizing Supervision 


To Paragraph 119, 


Ordering patronizing supervision for an adult sentenced to suspended loss of 
freedom, placed on srobation or grented conditional release is not mandatory, 
but is a possibility denending on the court's evaluation (Paragraph 99. 

sec, (6), Paragravh 72. sec. (4), Paragraph 48. sec. (3)). Yor young people 
the Proposal considers it necessary to order this measure in all cases, and 
therefore it does not leave this to the court's evaluation in each case. 


Agglomerate and Overa’l Penalty 
To Paragraph 12°, 


1, Keeping Paragraph 119, sections (2) through (4) in mind, Paragravh 120. 
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section (1) establishes the limite for agglomerate an? overall penalties. 
Otherwiee the general reguletions for agglomerate cunishment and overall 


conichrent are walid also in cases involving young people. 


2. Paragraph 120. section (2) regulates the way in which rearing in a 
correctional institution and loss of freedas are included in the overall 
penalty. It would not be practical if a young person who hes been sentenced 
to loss of freedom, after campleting it would be sent to a correctional 
inrtitution or vice versa. Therefore in case rearing in correctional inrti- 
tution and aiministered loss of freedom meet, the loss of freedom must be 


carried cut, 


The overall penalty must reach, but does not necessarily have to exceed the 
extent of loss of freedom meted out in the basic case. But according to the 
circumstances in the given case the court — taking into consideration the 
rearing in correctional institution which ie indeterminate in duration — 
may extend the duration of the loss of freedom by at the most one year, if 


this is necessary in the interest of achieving the runishment's curpose, 


3%. Pearing in correctional institution cannot be combined into one overall 
penalty vith corrective~educational labor, and simultaneous or consecutive 
execution of these is also excluded. In case these two legal disadvantages 
meet, only one of them can be carried out. If the court orders that rearing 

in correctional institution be carried out, Paragraph 118. zoverns its duration. 
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Tn care the corrective-etucational lebor is carried cut, the court may extend 
the length of the punishment meted cut, but thie is not miniatory. In case 
the duration of the corrective-ecucaticnal labor is extended, it still cannct 
exceed the overall penalty's extent (Peragravh 49. sec. (4)) 


L. If scmeone committed an offense while of youthful age ani also as an adult, 
the agelomerate and overall sunishment's limite are determined ‘fointly by the 
orders concerning youthful and adult age offenders (Paragraph 119. sections 

(2) through (4) eovern offenses camitted vhile of youthful age). 


The legal consequences mrt be determined according to the rules for adults. 
Pearing in correctional institution as “homogeneous measure” cannot be orderrd 
if the loss of freedom meted out as agglomerate punishment or overall punish- 
ment mist be administered in penitentiary, prison, or fail ani not in the 


young people's prison or young people's jail, stc. 
Pelief from Disadvantages Connected to Previous Record 
To Paragraph 121. 


1. The rules for relief vy law or by court are more favorable for young 
people than the general rules are. Thies makes it easier for the young people | 


to fit into society. 


According to Paragraph 121, section (1) point a) the young person sentenced 


to susvended lose of freedom is relieved from the disadvantages tied to orior 











penal record already the day the sentence becomes legally final. But with 


respect to Paragravh 100, section (3) there is no obstacle for the court to 
order administretion of the suspended venalty for offense ccamitted during 


the orobationary tive (Paragraph 91. sec. (1) voint b)). 


The conditions of relief governing loss of freedom of shorter duratiou (Para- 
graph 121. sec. (1) points b) and c)) are also more advantageous to yours 
people than the general rules (Paragravh 102, sec. (1) points d) through f)). 


°, According to Paragravh 121. section (2) the court may erent relief to the 
young vereon immediately after campleting the loss of freedom, that is, with- 
out waiting for the waiting time determined in Paragrarh 103. to pass. 





In other respects the rules of relief also refer to young people, with 
differences in intercretation. Such difference is for example that in case 
mispended lose of freedam is weeded aut, the young person camot be granted 
preiiminary relief because relief takes effect by vower of the lav. 


Charter VITI . 


Pemulations Concerning Soldiers 


The Proposal considers the material penal law orders concerning soldiers to 
be an organic part of the Penal Code, which require regulations differing fram 
or supplementing the general only in some parte, Within the General Part 
Chavter VIII. contains the general rules referring to soldiers, while the 


military offenses compose Chapter XX. in the Special Part. 














Chavter VIII. establishes unique rules for the perpetrator (Paragraph 122.), 
for the obstacles to being held responsible by penal law (Paragraphs 123. 

through 125.), for the penalties and measures (Paragraphs 126. through 135.), 
as well as for relief from disadvantages tied to having a prior penal record 


(Paragravh 1 %.). 


The Perpetrators 


To Pararraph 122, 


1. The Proposal directly determines the cersonal authority of material penal 
law orders concerning soldiers. In the penal law's application persons 
performing service in the actual effective force of the armed forces and 

in professional staff at the armed bodies met be considered soldiers. The 
reason for the distinction is that in the armed forces (in the people's 
military forces and in the border guard) the circle of those who belong to 
the actual effective force is broader than of those who perform service in 
the armed bodies (police, workers’ guard and the body for administering 
punishments [prison guards| ), 


Tn the armed forces the following belong to the actual effective force: those 
in the professional and in continuiny service staffs, enlisted men, reservists 
performing service, and students of military educational institutions (law 
Yo I, of the year 1976, Pararraph 33.). In contrast with this, in general 





only persons of the professional staff belong to the actual effective force 
of armed bodies, 
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The Proposal considers those to be soldiers also in the penal law's application, 
who perform reserve military service at other than the armed forces, That is, 
those people with military obligations who are reserved for the police force, 
for the penalty administering body and for the national firefighting force 
perform their reserve military service at these bodies forder No 6/1976. 

(ITT. 31.) MP Paragravh 44. sec. (1)). Besides this the oprortunity exists 

to perform reserve military service at other organs also, determined by the 


minister of defense flaw “fo I. of the year 1976, Paragraph 40. sec. (1)). 


2. The Proposal starts out from the orinciple that regulations of the penal 
law in general also extend to soldiers, But this does not exclude the enploy- 
ing of some such orders which can or muct be applied instead of the general 
rules. These orders are justified by the deviation of the service conditions 
of armed forces and bodies from the general living conditions, by the 
characteristics of the service, by the stricter obligations deriving from 

the service conditions. The senarate rules are valid for those who are sol- 
diers at the time the offense is committed. But when applying the legal 
disadvantages, the condition at the time of judgment mist also be taken into 


consideration. 


3. As amatter of exception, there say also be people of youthfil age among 
the soldiers. ‘we to their suitability for military service, there are 
intellectually and physically close to people of adult age, with whom they 
also have identical rights and obligations, Therefore the penal law orders 
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referring to people of youthful age cannot be applied to them, This is in 
harmony with that service order with which it would not be compatible if a 
soldier of youthf:l age stood unier the effect of orders different fram the 
other soldiers; this would break up the uniformly regulated responsibility 


system. 


4. The unique legal topic of military offenses is the service order and 
discipline which insures special rights directly only to the soldier and 
burdens only him with special obligations. From this follows that only a 
soldier can cammit a military offense. By culprit Paragraph 19. of the 
Proposal means not only the independent culprit but also the co-culprit, 
that is, persons committing a nilitery offense jointly can be co-culprits 
only if they are soldiers, However, anyone can be participant (instigator 


or accessory before the fact) of a military offense. 


Reasons Excluding Punishability 


To Paragraph 123, 


1. The service order is built on strict subordinate and superior relationships. 
The subordinate is obligated to carry out the msuperior's order, in the 

opposite case he oves penal law responsibility, Therefore it is an obstacle 

to punishability if the subordinate accomplishes an offense by carrying out 


an order. 
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It can happen that the subordinate carrying out the order knows that he is 
committing an offense by carrying out the order. In such case the rules of 
service provide for the possibility of refusing to carry out the order. 
Therefore it would be unjustified to insure freedom from cunishment in case 
an offense is committed under orders. 


2. The offense committed on the basis of an order can also be considered 

as an act caused by the superior giving the order to be carried out by someone 
else. Since the subordinate is obligated to carry out the order, he cannot 
examine the justifications for it, the superior giving the order bears the 
responsibility for the offense accomplished by carrying out the order, and 
does so according to the rules valid for the perpetrator. 


3. Considering its severity, the offense against the service order and 
discipline — in case of identical behavior of committing it — can be 
violation of discipline or offense, In case of violation of discipline the 
disciplinary process belongs within the superior's authority. Even among 

the behaviors qualified as military misdemeanors, the appropriate commander 
who is most likely to best know the circumstances is able to decide against 
whom it is sufficient to apply disciplinary punishment. In such case he des 
not file a report but metes out discipline and by doing so he excludes punish- 
ability for military misdemeanor, But the commander in authority has the 
opportunity to do this exclusively in the case of military misdemeanor. Other 
misdemeanors due to their character, military felonies due to their weight 
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require that the decision should not be made within the commanter's authority 
in judgments within the disciplinary legal area. 


Reason for Ending Punishability 


To Paragraph 124. 


After the end of his service relationship the perpetrator leaves the area of 
military service and by this his person can no longer renresent danger to 

the military discipline. Therefore the culprit cannot be punished if one . 
year has passed after his leaving the service, The punishabilities of the 
instigator as well as of the accessory before the fact also cease at that 

time, regardless of whether he is a soldier or not, whether his service 
relationship existe or not, because «“ter the culprit's punishability ceases 

it would be unfair to proceed against the participants. 


But it does not shorten the time for lapse if the instigator's or the acces- 
sory-before-the-fact's service relationship ends, because the special 
punishability obstacle is exclusively the function of the culprit's service 
relationship, Tims if judging of the military misdemeanor takes place one 
year after the instigator leaves service, the general time lapses are valid 
for all perpetrators. 


The special reason which ends punishability is limited to military misde- 
meanors, The military felony's dangerousness to society exceeds that extent 
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which would justify the aonlication of more favorable orders compared to 
the general ones, to soldiers, 


Judging of Offense Within the Disciplinary Authority 


To Paragraph 125. 


The basic regulations of armed forces and armed bodies present the prospect 
of holding those responsible by disciplinary procedure who violate the service 
order and discipline, ifferent types of disciplinary acts can be applied as 
discipline, There are also some among these which can also be meted out for 
offense as main or supplementary penalty as a result of the penal procedure, 
This overlap is one of the justifications that disciplinary discipline can 
also be used against a soldier instead of penalty. 


In connection with offenses camitted by soldiers also, it must examined to 
what specific extent the act is dangerous to society. During thie it may 
come up that there is an obstacle to holding the perpetrator responsibe by 
penal lawbecause the act's dangerousness to society is anall, or has vanished, 
In these cases, simultaneously with ending the proceeding, the orders related 
to reprimand (Paragraph 71.) can be applied in case of a soldier also. It 
vrovides the possibility of further differentiation that in case of lower 
extent of dangerousness to society, instead of penalty, disciplinary discip- 
line can also be applied against a soldier. In general this is a more severe 
sanction than remrimand, therefore it is applied when the specific dangerous- 
ness to society exceeds the extent written in Paragraph 2%, and in Paragraph 
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34. by somewhat, or is of such degree that even the meting out of disciplinary 
discipline is sufficient. Fram this follows that during the judging of an 
offense the disciplinary discipline can be applied exclusively instead of 
penalty. But the order in Paragraph 125. cannot be avplied when a reason vhich 
excludes or terminates rpunishability exists. 


That intertwining resvonsibility system in which on the basis of the lav- 
brak'ng behavior's concrete dangerousness to society the disciplinary or 
penal goal can be reached by discipline, discipline applied instead of penalty 
or penalty, is an accompaniment of the military service conditions, It happens 
particularly in the case of military offenses that identical or similar cam- 
mitting behaviors lead to significantly different consequences, Yor example 
violations of obligations committed in service can be of such light weight 
that they can be judged by discipline, but on some occasions the punishment 's 
foal can be achieved only by severe penalty, This gradual nature has such 
significance that penalty can be meted out for military misdemeanor only if 
the commanding officer has filed a report with the authorities, The Proposal 
limits the possibility of using disciplinary discipline substituting penalty 
for misdemeanors. The abstract dangerousness of felonies to society is of such 
weight that the punishment's goal cannot be reached by simple disciplinary 
discipline, But in the case of misdemeanor it is not necessary to distinguish 
according to whether military or nomilitery misdemeanor was accomplished, 
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Application of the Yeath Penalty 
To Paragraph 124, 


In contrast with Paragraph 39. section (1), the death penalty can be used 
against a soldier even for offense committed prior to ompleting his twentieth 
year of life. Particularly serious offenses can also be committed under mili- 
tary service conditions. Judging these it would be difficult to distinguish 
according to whether the pervetrator had campleted his twentieth year of life 
or not. It must therefore be made possible to apply the death penalty also to 
soldiers between the ages of 1% and 20 years, But it emphasises its excep- 
tional character with great weight that its application can take place only 

if the offense severely harms the military interests. 


Persons under 1% years of age can perform military service only in exceptional 
cases. When judging the offenses canmitted by them, meting out the most severe 
penalty cannot take »lace because society's interests do not call for it. By 
the way, this is in harmony also with the international agreements. 


Aaministration of Loss of Freedam in Disciplinary Battalion and in Military 
Stockade 


To Paragraph 127. 


1. Tt is practical to administer loss of freedom under such conditions to 


soldiers who remain in the service even after serving their punishment 
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that the rules of administering the penalty should differ fram the general 
only to the necessary extent, Such are the disciplinary battalion and the 
military stockade, where the convicts remain under military living conditions 
and the convicts' education is insured by taking avay their freedom, by mili- 
tary training and by making them perform jobs of military character. 


Administration of loss of freedam in disciplinary battalion or in military 
stockade is mandatory if the convict can & kept in the service considering 
the venalty's extent, the remaining balance of hie service time, and the 
severity and character of his offense, 


Loss of freedom meted out to a soldier in the enlisted ranks, not exceeding 
two years in duration can be administered in disciplinary battalion. The Pro- 
posal makes a distinction according to in what degree the loss of freedam 
would have to be administered on the basis of the general rules, If according 
to Paragraph 43. the loss of freeiam's decree of administration vould be 
vrison, the penalty not exceeding two years is administered to a soldier in 
the enlisted ranks in discivlinary battalion, But inaamuch as the conditions 
exist for using jain according to Paragraph 44., the soldier in the enlisted 
ranks is sent to discivlinary battalion if the loss of freedom exceeds six 
months but does not exceed tvo years. 


Loss of freedom can be administered in military stockade if according to the 
general rules the degree of administering the penalty would be jail. Inaamuch 
as this condition exists, lose of freedom not exceeding one year in the case 
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of crofessional and continuing service soldier, am not exceeding six months 
in the case of soldier in the enlisted ranks must be carried out in military 
stockade. 


Tn judging whether the conditions exist for administration in disciplinary 
battalion or in military stockade, attention must also be paid to Paragraph 
45. section (2). 


2. Legal consequences attach to the degree of administering the loss of 





freedom, among these the ocossibility of being granted conditional release is 
particularly significant, which is regulated by Paragraph 47. section (2) in 
a differentiated manner according to the degree of administering the penalty. 
Pararraph 127, section (2) gives orders about to which derree the discipli- 
nary battalion and the military stockade correspond fram this viewpoint. The 
disciplinary battalion corresponds to prison or jail according to whether the 
convict's loss of freedom would otherwise have to be administered in prison 
or jail. From the viewpoint of the degree of administering the penalty, the 
military stockade always corresponds to jail. 


3. If the convict's service relationshiv ends either before or during the 
penalty's adminictration, according to the regulations of section (2) the 
loss of freedom mist be administered, or its administration continued in 
crison or in fail, 
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Overall Penalty 


To Paragrarmh 128, 


Tt may hapven with a soldier also that he was sentenced in more cares and 

his penalties must be included in an overall penalty according to Paragraph 
92, "ram thie viewpoint it is immaterial whether he camitted the offenses 
which form his venalties' foundation as a soldier or as a civilian person. 

The contents of Paragraph 127, mist also be examined vhen administering the 
loss of freedam meted out as overall penalty, and if the convict can be kept 
in the service vith attention to the venalty's extent and alec to other view 
points, the venalty must be administered in disciplinary battalion or in mili- 
tary stockade. Thus the soldier can also contimously complete his military 
service if he was given a venalty for his offenses committed prior to entering 
service, and after entering service he commits additional offenses for which 
he is sentenced to loss of freedom. Otherwise the general rules of including 
in overall penalty are to be applied in the cases of soldiers also. 


Exclusion of the Apnlication of Corrective-Educational Labor 
To Paragraph 129. 


‘nder military service conditions corrective-educational labor cannct be 
carried out because the soldier does not stand in an exployment relationship 
and receives no wages for work, Therefore when the penalty is meted out, 
corrective-educational labor cannot be applied against a person performing 
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military service. But there ie no obstacle to applying this penalty type 

if in the meamvhile the perpetratocr's service relationship enmied, and excepticn- 
ally there isn't any also in the case if the service relationship must be 
terminated as a consequence of the sentence, 





Supvlementeary Military Penalties 


To Paragraph 130, 


1. The level of rank has particular significance in military service. Besides 





the various service rights, society's recognition aleo atteches to these. All 
these things obligate the wearer of rank that his behavior should satisfy 
higher requirements, The soldier who commite a offense aleo injures or 
endangers the respect of his rank. This aleo mist be taken into consideration 
when judging his offense and it must be decided according to this whether 

it is necessary to apply military supplementary punishment arainst him also. 
But this can take place only if the court did not apply prohibition from 
participating in mblic affairs, because this already includes also the most 
severe military supplementary punishment, loss of rank. 


2. Among military supplementary penalties the loss of rank as vell as termi- 
nation of the service relationship are of such severity in their effect that 

they are also equivalent to other penalties, therefore on occasion these can 

also be used indenendently. 
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Loss of Rank 


To Paragraph 1H. 


Loss of rank is the most severe military svpplementary pumisiment. It is 
used if the character and veight of the offeme cammitted by the soldier is 
such that it makes the perpetrator unvorthy of wearing the rank. In case 
prohibition from participating in public affairs is applied, loss of rank does 
not need to be specified separately. 


Termination of the Service Relationship 


To Paragraph 132. 


Tt can happen in the case of professional soldier or one in continuing 
service staff that the character of the committed offense does not make it 
possible to keep the soldier in the service, At such time inrtead of loses 
of rank termination of the service relationship can be applied as supplemen- 
tary punishment or independently, instead of main penalty. When this penalty 
is applied, the perpetrator keeps his reserve rank and thus later — in case 
of need — his learned military knowledge can be used. 


Decrease of Rank 


To Paragraph 133, 


1. For the case vhen even though the saldier's offense involves injury to 
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the respect of the rank he wears but not to such extent that his lose of rank 
would also have to be declered, the Proposal specifies decrease of rank. 


“ecrease can be accomplished not to just amy, but only to the next lover rank; 
from this viewpoint that rank must be taken for basis which ‘s worn at the 
time the offense is judged, not the one worn at the time the offense vas 
committed. That is, decrease from the rank worn at the time of committing 
vould involve unfustifiably severe effects in case of pramction in the mean- 


while. 


2. Simultaneously vith the decrease of rank the court must also give orders 
about how much time the convicted person must spend in the lower rank. Sec- 
tion (3) determines the shortest and longest durations of this, Decrease 
for shorter than one year's duration does not seem to be an effective 
supplementary punishment, but duration exceeding two years would be such a 
lasting legal disadvantage which would not stand in croportion with the 
supplementary punishment 's purpose, These limite provide the opportunity 
for the court to mete out the supplementary punishment in an individualized 


The determination of time to be spent in a lower rank does not exclude the 
convicted person from being promoted out of turn into higher rank (egal decree 


Yo 10, of the year 1971., Paragraph 12, sec. (3)). 





Extension of the Waiting Time 


To Paragraph 1%. 


The mildest military supplementary penalty can be applied to those for whom 
probationary tine is prescribed for advancement into the next rank. The 
penalty begins when the waiting time prescribed for the rank ends. Thus it 

is not practical to apply it when a long time is necessary to reach the next 
rank anyway. This supplementary punishment also does not hinder extraordinary 


promotion. 


Placement on Pro ation 


To Paragraph 135. 


The general orders concerning placement on probation are applicable to soldiers 
also, But in the case of a soldier in the enlisted ranks — taking into 
consideration the length of time in the service relationship — it must be 
ignored that the duration of the probationary time is determined in years. 

It seems practical for determining and for observing the behavioral rules that 
in case of a soldier in the enlisted ranks placement on probation should last 
until termination of the service relationship. But taking into consideration 
that any short length of time would ot be sufficient to judge whether the 
cunishment has reached its goal, the probationary time cannot be less than 


six months. 














Pelief from "isadvantages Comnected to Previous Penal Record 


To Paragraph 136, 


The Proposal extends its regulations contained in Paragraph 104. concerning 
oreliminary relief by court to those military convicts for whom the court 
ordered that loss of freedom must be carried out in disciplinary battalion 

or military stockade. “Yor the most part, military or other such offenses 
form the basis for such penalties which were committed under military living 
conditions, involving increased responsibility. In these cases it is fair 
that the convicts should be relieved from the disadvantages tied to prior 
penal record after serving their minishment. Exceptionally those soldiers 
may also be granted relief who committed the offense not in connection vith 
the service relationship, but are worthy of relief by taking all circumetances 


into consideration. 


It can happen that due to illness or other reason the convicted verson is 
released from military service before serving his penalty in the disciplinary 
battalion or militewy stockade, and therefore the loss of freedom met be 
eontinued elsewhere. It would be unjustified to change the reguletion 
concerning relief because of this. Thus the relief in such cases also takes 


effect on the day the vunishment is served or when ite administrability ceases. 


The effects of supplementary military penalty may also last for a longer time. 
It would be unfair if this would delay the relief, This ie why it mst be 


declared that such supplementary punishment does not hinder relief. 
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Chavter IX. 


Interpretive Regulations 


Interpretation of the concepts occurring in the Proposal is the task of the 
authorities proceding in penal matters, during the law's application. In 
general, the leral concepts must be interpreted according to their everyday 
meaning. But in wording penal law regulations, the Proposal camot give up 

the use of some unique penal law concepts. Through these the penal lew 
regulations can be defined more precisely and unambiguously, and legal con- 
struction, simplification viewpoints aleo speak in their favor. In the 
interest of uniform interpretation of the Penal Code, the Proposal defines 

the contents of these concepts in interpretive regulations. This interpretation 
is binding on the authorities mroceding in the application of the lav, 


The Proposal contains legal interpretations in several places, thus for 
example in Paragraph 107. it defines the person of youthful age, and in Para- 
graph 122, the concert of soldier. Chapter IX. includes those interpretive 
regulations which define the concepts occurring in the General Part or in 
several chapters of the Special Part. Concert definitions valid only for one 
chapter of the Special Part are given by the Proposal at the end of the 
individual chapters (Paragraph 191., Paragraph 210., Paragravh 315., Para- 
gravhs 333. and 367.), 
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To Paragraph 137. 


1. The official person possesses increased penal law responsibility within 
the sphere defined by the Proposal, or enjoys increased penal law protection. 


The Proposal comects the concept of official person to his activity of public 
authority character. According to the modern constitutional concept, public 
authority activity materializes in the activities of four types of organs: 
vublic representation, judicial, prosecutorial, and national govermment organs. 
Besides these the Proposal also includes under the concept of official person 
those persons who perform goverrmmental taske at other organs, in the name of 
the state. 


a) A member of public representation organ is official person. Public 
representstion organs are: the national assembly, the Presidential Council 
of the Rungarian People's Republic, and the councils. Thus the national 
assembly representative and the council member are official persons, 


The judge is an official person, namely the professional judge as well as the 
public juror who participates in sentencing. 


The social organs which also posses license from the public authorities to 
judge legal disputes, minor law violations are: the social courts, the labor 


matter and the cooperative decision committees, 


The social courts are elected organs of the workers, their task is to judge 
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cases belonging within their authority (law decree No 24 of the year 1975). 

The committee to decide labor matters is formed of the enterprise's appointed 
or designated workers. Its task is to decide debates which occur between the 
employees and the enterprise, in comection with rights and obligations deriving 
from the labor relationship (law No II. of the year 1967). The cooperative 
decision committee is-a committee selected by the membership meeting fran 

the cooperative's mambers. Its task is: to decide the debate between the 
cooperative and its member in connection with the cooperative member's rights 
and obligations, and further between the cooperative am ite employee in 
connection with the rights and obligations deriving from the employment 
relationship, and to require reimbursement for damage caused by the cooperative 
to its member (law No ITI. of the year 1971). 


With respect to the character of their activity it is justified that members 
of the social court, labor matter and cooperative decision committees should 
bear increased penal law responsibility and should be entitled to increased 

penal law protection. Therefore according to the Proposal they are official 


ver sons, 


b) The national governmental organs are executive, regulative organs which 
practice oublic authority. On the one hand they conduct organising-supervising 
activity and apply the generally mandatory national regulations to individual 
cases (executive activity), on the other hand in the interest of carrying 

out tasks designated in the resolutions of popular representation organs they 


themselves also determine general behavioral rules. 
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According to the Proposal official persons are those persons among the ones 
performing service at the populer representation, national govermmental organs, 
courts and prosecutors offices whose activity is part of the organ's designated 


operation. 





Whose activity is part of te organ's designated operation cannot be defined 

in general terms, therefore it is to be examined separately in each case. 

Thus for example the office helper of the town council who delivers summonses 
in tax matters is official person, since this job of his is part of the 
netional governmental organ's designated activity. On the same basis the 
office worker of a council or court who does docketing is official person, as 
are the recorder at the court or in the prosecutors office, the judicial expert 
appointed within a penal procedure, head of an institution which serves to 
carry out rearing in a correctional institution, as well as also the civilian 
employee working in the administretion of penalty, directing the amployment 


of convicts. 


c) Besides the persons mentioned in subpoints a) and b), the Proposal considers 
those official versons who perform national governmental tasks, 


In general the national governmental tasks are carried out by national 
governmental organs, WYational goverrmental tasks are: establishing the 
rights and obligations which affects the citizens or other organs, certifying 
data for the citizens or for other organs, keeping records which affect the 


citizens or other organs. 
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But tasks of netional govermment are conducted not only at national govern- 
mental organs. The public authority character of the tasks jurtifies that 

a person performing national goverrmental tasks at organs not listed in 
subpoint b) (economic operating organs, social organs, armed forces and bodies, 
in educational, health care institutions, etc.) must also be considered official 


person, 


Thus for example the district doctor is performing a national govermmental 
task when he enrolls people in the sick inventory who receive sick pay or 
when he issues proofs and certificates, and in mich capacity he is an official 
person, The educator's main activity is to teach, but when he fills out the 
report card or participates in the enrollment committee he performs national 


governmental tasks. 


Members of the popular control committee, when they perform specific control 
tasks on the basis of assignment received from the popular control committee, 


are performing national governmental activity. 


Volunteer policemen and border guards provide assistance in performing national 
security, crimefighting, public order protecting, traffic directing, public 
regulatory tasks, The volunteer voliceman and volunteer border guard are 
official persons during the performance of their service (order No 26/1975, 

(x. 15.) MP). 


Worker guards also perform tasks in the protection of public order, In this 


area of their activity they are official persons, 
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2. The Proposal defines the concept of national order in a broader area. 

Tt includes here not only the cublic representation, national goverment, 
judicial and prosecutorial organs which conduct mublic authority activities, 

but also the state's economic operating organs (for example national enterprise) 
and all other national institutions (school, hosvital etc.). 


3. Tue to the increased dangerousness to society of the method of committing, 
the Proposal considers commission with arms or while armed as aggravating 





qualifying circumstance for several offenses, The Proposal defines the 
concept of commission with arms more strictly in some respects than its 
intervcretation in the public's language, and more loosely than others, The 
definition is stricter in the sense that other than firearms, it excludes “he 
hitting, cutting, piercing weapons from armed commission. At the same time 
thie concept is broader because it also includes those cases when the 
perpetrator keeps explosive materials in his possession, The explosive 
material is equirment of destructing effect, effective also at a distance; 
ite dangerousness siversedes the other weapons used in the earlier interpre- 
tation. "rom the viewpoint of establishing armed commission it is inmaterial 
for what rurpose the perpetrator had the firearm or explosive material in his 


poesession, 


The objective condition for establishing commission while armed is that the 
pervetrator has in his possession equipment suitable to end life, and its 


subjective condition is that this is done in order to overcome or hinder 
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resistance. The equirment suitable to end human life can be any kind of 
weavon, explosive material, but also it can be equipment serving other 
curposes (for example havmer, pickaxe). 


4. The Proposal defines the concept of property disadvantage in this chapter, 
The content of property disadvantage is broader than the penal lew concept 
of damage, but narrower chan its civil law concept. 


Paragraph 333. point 2. of the Proposal defines the penal law concept of 
damage. According to this damage is decrease of value caused in the property 
by the offense. The spectrum of the civil law concept of damage is broader 
than this. That is, according to Paragraph 355, section (4) of the Ptk., 
within making reimbursements for damage, those decreases in value suffe~ed 
by the damaged verson's proverty and those croperty advantages lost, as well 
as those reimbursements for damage or costs mst be made which are necessary 
to decrease or eliminate the property and non-property related disadvantages 
suffered by the person suffering the damage. 


Tn fudging the dangerousness to society of offenses against property the 
crimary difinitive factor is the property value decrease which occurred due 

to the offense. But the degree of dangerousness to society of certain offenses 
is not reflected faithfully in the property value decrease in itself which 

has taken place (causing vcublic endangernent: Paragraph 259., disturbing 

the operation of a olant of public interest: Paragraph 260., unfaithful 


management: Paragrath 319., negligent management: Paragraph 320.). In the 











proper evaluation of these actions the croperty aivantaged lost due to the 
offense must also be taken into consideration, which may possibly well exceed 
the actually incurred damage. Lost property aivantace is that value by which 
the damaged party's vroperty would have increased, had the damaging behavior 
(the offense) not occurred. 


5. The Proposal attributes significance in several places to relatic «ip 
links. The relation cannot be sunished for certain offenses (failure to 

make rpport: Paragravth 150., Paragravh 219., Paragra-h 223., false witnessing: 
Paragraph 241., failure to disclose mitigating circumstances: Paragraph 243., 
being accessory after the fact: Paragraph 244.), in other cases the perve- 
trator is to be sunished more severely if the damaged party is his relation 
‘for example vimping: Paragracth 207.), The kinship links also have signifi- 
cance among the orders concerning complaint (Paragraph 31. sec. (4), Paragranh 
193, sec. (2), Paragraph 331.). 


The content of human connections listed within the area of relation [kinship) 
is determined by the rules of family law, But the penal law concept of 
*oster carent and foster child is broader than in the family law, it also 
includes the step parent ani step child (Csjt. [Family Law] Paragraph 62.). 


4. Crime pact is the most dangerous form of committing offenses jointly. In 
case of several offenses the Proposal values cammission in criminal association 


[crime pact] ae aggravating qualifying services. 
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Crime pact is created when two or mare persons commit at least two offenses 
in an organised mamer, an’ algo if they agree in eivance in the organised 
commission of at least two offenses, ami based on this they commit or attempt 
to commit one offense, 


To establish crime pact assumes the commission of "offenses" (cr agreement 
therefor). Crime pact can be found also when the perpetrators decide to 
and begifl or end the accomplishment of two or more offenses, but their 
offenses constitute legal units. Sut those offenses are not comsitted in 
crime vact -- no matter how organized their execution is -— if the nrevious 
agreement between the perpetrators was for one-time commission. Crime 

pact may be ained at committing either the same kin’ of offenses or ones 
of different character. 


Organisation among the perpetretors to commit offenses may manifest itself 

in distributing roles, the planned nature of the more significant circumstances 
and methods of execution, in the consistency of execution, in seeking similar 
opportunities to commit offenses or using those repeatedly, etc. 


Agreement in the organized commission of offenses accomplishes preparation 
(Paragraph 18,), In those offenses which the Proposal orders to punish, the 
agreement is tc be punished as preparation if the perpetrators did not reach 
the voint of attempting the first offense. 


7. Commission as business appears as element of the fact situation of some 
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offenses in the Proposal's Special Part (Paragranh 204., Paragraph 245., 
Paragrath 300.) while for other offenses it is an aggravating circumstances. 


In more severe judging by the venal lav, the Pronosal desires to provide 
increased mrotection against criminal activity directed at the systematic 
acquisition of profit as a form of life. To find commission as business it 
ie not necessary that the criminal activity be the perpetrator's only source 
of earnings, or even his main source of earnings, it is sufficient if he 
verforms it in order to insure systematic supplementary earnings. 


In general the commission of several offenses seves as foundation for finding 
businesslike commission. Put finding commission as business is not excluded 
in the case of committing a single offense either if the perpetrator -- 
striving to obtain orofit systematically -- decides to commit several offenses. 


It is not a precondition to finding commission as business that the perpetrator 
actually make a profit, effort in that direction is eufficient. 


Offenses committed as business mist be similar in character. The viewooing 
expressed in the ‘ustification attached to point 13, orovides guidance for 
similarity of character. 


Commission as business creates legal unity between the several offenses of 
the same kind which serve as foundation for finding cammission as business; 
thus evaluating them in agglomerate offense is excluded. It is obvious that 
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where camission as business is « fact situation element of offense, there 
the individual part actions camnct be considered as several counts of offense. 
The situation is the same also if commission as tusiness serves as qualifying 
circumstance, Put that combines only the identical offenses into one legal 
unity. Offenses of similar character committed as business form agglomerate 


offense. 


8. The Proposal contains comission in time of war as aggravating circumstance 
for several offenses, crimarily cones against the state and military offenses. 


Committing offenses in time of war obviously increases the dangerousness of 
these behaviors to society. Primarily that time period is to be understood 
by war during which conditions of war exist as declared by the national 
assembly. But these behaviors to be punished more severely in time of war 
also retresent increased danger in the situation when there is no var but 
the state's security is threatened either by internal or by external reasons. 


Occurrence of danger severely threatening the estate's security is determined 
by and announced by the Presidential Council of the People's Remblic 
(Constitution Paragrach 371, sec. (2)). 


9, The Proposal used the concept of product cecurring in some fact situations 
of offenses in a broader sense than the vord's meaning in the public language 
or in economy. According to the Proposal, product means both the industrial 


(construction industrial) as vell as the agricultural croduct and produce in 








all stares of production or producing it. According to the Proposal the 
live anime] mst also be understood to be included under mroduce, as well as 
the croduction equiment, including here the real estate, thus the land also, 


1%. General cublic exposure is aggravating circumstance of several offenses 
in the Proposal. The Proposal does not define the concert of general public 
exposure, but leaves it to the mractice of applying the lew. General public 
exposure can be found if a larger mamber of people are present, or if the 
realistic possibility exists that a larger or im aivance indeterminable 
numb«r of persons would obtain knowledge of the offense. The mmber of peonle 
present is larger if there are at least so many that their number cannot be 
established at one glance. 


According to the Proposal's interoretation the offense is committed before 
the general public aleo if it is accomplished through the means of the press, 
other mass information medium or by multiplication, 


These concepts must be interpreted in accordance vith order 

No 26/1959, (IV. 24.) Korm. Goverment relating to some questions concerning 
the press. According to this, products of press are writings multiplied in 

* mechanical or chemical manner, illustrations or musical works (Paragraph 1. 
sec. (1)). Copy of a document not for public dissemination is not prese product, 
if the mamber of cories does not exceed the justified cory number for purposes 
of the document's case handling or correspondence (Paragranh 1. sec. (2)). 
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Relating the thought by means of radio or television, as well as mitiplying 

it by means of film, vhonograph record, tape recorder or any other equipment 

for the murposes of dissemination comes under the concept of press (Paragraph 
1, sec. (3)). In the interest of waking the definition unambiguous, the 


Proposal also expressly refers to the other mass information means. 


11, Committing the offenses in a group greatly increases the dangerousness to 
society of certain offenses, Therefore the Proposal for some offenses regu- 


lates thie as sgeravating circumstance, 


Committing in group is simultaneous, joint accomplishment of the offense by 
three or more persons. Thus a group is composed of three or more persons. 
This latter rule provides guidance also in those cases where according to 
the Proposal committing the offense as member of a group is an aggravating 
circumstance, 


12, In the interest of more effective results against repetitive criminal 
action the Proposal distinguishes three groups of persons held responsible 
repeatedly by the penal process, and determines different legal consequences 
increasing in weight against the perpetrators belonging to the separate groups. 
(The justification attached to Paragraphs 97, and 98. speaks in detail about 


these legal consequences. ) 


The first group of persons held responsible repeatedly by the penal process, 


about whom the Proposal gives orders, are the repeat offenders. Those 








perpetrators who after serving loss of freedom meted out for their earlier 
intentional offense commit additional intentional offenses, represent increased 
danger ©o society. Inasmuch as this takes place within five years, it can be 
reasonably assumed that their earlier punishment did not reach ite goal, 
Therefore the Proposal excludes the repeat offenders from those favorable 
opvortunities which are based on the assumption that the punishmernt's goal 

can also be achieved without meting it out (Paragraph 72. sec. (2)) or without 
administering it (Paragraph 90.). 


It havvens as a matter of exception that administration of the punishment 
does not take place. The fact that after being sentenced to a relatively 
more severe vunishment the perpetrator commite an additional offense, 

justifies even if the punishment's administration does not take place that 
his behavior should be weighed more severely. In such case the five year 


time period begins with the lapse of the punishment's administrability,. 


13. The special repeat offenders rise out of the broader group of repeat 
offenders, The special repeat offenders are also repeat offenders, thus the 
things written in the previous point provide guidance for them also. The 
special repeat offender differs from the repeat offender in that there is a 
unioue connection between the offenses which form the basis of repetition, 


This is the identical or similar character of the offenses. 


Same kind of offense means that the perpetrator's actions accomplish offenses 
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defined in identical legal fact situations of the Special Part. It is not 
necessary for the legal qualifications of the individual offenses to be 

completely identical, that is, it is possible for example that the earlier 
action. qualifies as the basic case of the offense, the new action can be 


a qualified case of this same offense, 


Developing the sphere of similar quslity offenses awaits for the practice of 
legal avplication, Of similar character are for example those offenses which 
are committed by direct bodily violence on the person, Further, forcibly 
committed offenses against sexual morals and corruption are of similar 
character among themselves; so are the offenses of corruption; offenses of 
parasitic chatacter; abuse-type economic offenses; foreign currency and 
customs duty offenses; offenses against property. 


14. Multiple repeat offenders constitute the group of repeat offender most 
danrerm.s to society, The miltiple repeat offenier has been sentenced on at 
least two occasions previously to administer loss of freedom for intentional 
offense, A certain consistent behavior of relatively lasting character to 


commit offenses manifeste iteelf in the commission of the new offense. 


For multiple repeat offenders the Proposal specifies the time between serving 
the earlier cunishment (lapse of its administrability) and commission of the 
new offense in three years, The basis of legal consequences determined 


against multiple repeat offenders is that such verson represent constant danger 








to society by committing a series of offenses. But committing a new offense 
beyond three years calculated from serving the punishment or the end of its 
administrability cannot be considered as an element of the series. 


To Paragraph 138, 


The concept definition given in this Paragraph differs from the things 
contained in the previous Paragraph to the extent that its validity does 
not extend over the entire Pararravh. 


That is, the Proposal's Special Part defines the concept of threat in same 
offenses differently, more narrowly than the general definition given here. 
Fxplanation for the differences is contained in the justification attached 


to the resvective Paragrenvhs,. 


The Proposal defines the concept of threat partly with the help of objective, 
and partly with subjective criteria. 


The obfective element of threat is: placing severe disadvantace into prosvec- 
tion. Judging the severity of the dieadvantage is the task of the practice 

of law application, Placing such attack into prospection which the Proposal 
otherwise qualifies as of“ense (for example threatening to set the apartment 
on Mire, to damage some object of property, to do bodily harm) met be con 
sidered severe disadvantages under all circumstances, But the concert of 
severe disadvantage cannot be restricted to this. Placing into prospection 
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sane otherwise legal behavior can be listed here, if the perpetrator uses it 
to force something which is illegal. Thus for example threatening with making 
some penal or lavbreaking report or with disclosing some facts which may 
affect the threatened person's proverty interests, fam ly life or honor. 


To accomplish threat within the penal law it is necessary that the verpetrator 
place such severe disadvantage into prospection which is suitable to create 
sericus fear in the threatened party. This must be decided in each case with 
knowledge of the injured party's situation. It is obvious that it is easier 
to avaken fear in a weak, exhausted person with unstable nervous systen. 
Sericus fear does not necessarily mean panic, extraordinary nervous condition, 
only that the infured party takes the possibility of the occurrance of the 
severe disadvantage placed into pvrospection seriously, ands acts in the 


interest of fending it off. 
Charter x. 
Crimes Against the State 


1. One of the basic tasks of penal law is to provide protection against those 
acts which are directed against the Fungarian People's Republic's existence 
or interests of fundamental importance, 


In Charter X. the Proposal defines fact situations of such offenses which are 
aimed directly at overthrowing or weakening the Hungarian People's Republic. 


2, Pact situations of several crimes against the state (Paracraphs 139. through 
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142.) define the offense's lecal obfect in the Hungarian People's Republic's 
national, social or econamic order, In our country the relationships defining 
the essent al elements of national, social and economic order are regulated 


by the Constitution of the Mungarian People's Republic. 


National order means the form and limits of exercising the nation's authority. 
Wational order includes that Hungary is a people's republic, in the Hungarian 
People's Republic all power belongs to the working people, the workers of 
city and village exercise their power through delegates elected by and respon- 
sible to the people, etc. The sphere of national order also includes the 
structural and operational orders of the most important national organs (the 
National Assembly, the Presidential Council, the Council of Ministers, the 


councils, etc.). 


Social order means the situation, power relationships of society's classes. 
The social order's definitive element is that the Pungarian People's Republic 
is a socialist country. Society's leading class is the working class, which 
exercises power in federation with the peasantry gathered into cooperatives, 
together with the intellectuals and with society's other working strate. The 
social order's essential element is that the Marxist-Leninist party of the 
working class is society's leading power, as is participation of the social 


organizations in the socialist constructive work, 


The economic order's basis is that the tools of production are society's pro- 


perty. Our homeland's economic life is determined by the national econamic 








plan. The state directs and suvervises the national econamy, relying on the 
enterprises, cooveratives and institutions owed by society. The socialist 
production conditions became daninant in our country, and the exploiting 
classes have been eliminated. 


The national, social and economic orders are closely interdependent, therefore 
an attact aimed against one of then in general harms or endangers the other, 
or the others also, 


3. The Proposal gives expression to the antistate character of offenses regu- 
lated in this charter by defining the committing behavior's objective direction 
in the individual fact situations or by indicating the offense's antistate 
motivation or goal, Nefinition of the action's objective direction charac- 
terizes the fact situations of conspiracy, rebellion and disloyalty. The fact 
situation indicates the perpetrator's antistate purpose in the cases of causing 
damage, destruction, treason, aiding the enemy, espionage and agitation, while 
the fact situations of assault and agitation canmitted vith bodily mistreatment 


emntion the commission's antistate motivation. 


Conspiracy 


To Paragraph 139 


1. Conspiracy is counterrevolutionary grouping of power by several persons 
brought into existence for the purpose of activity aimed at overthrowing or 
weakening the national, social or economic order; this activity is usually 
conspired and coordinated. 
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Section (1) defines the offense's object: the Hungarian People's Republic's 
national, social and economic order, Interpretation of these concepts is 
contained in the chapter's introductory justification. The cammitting beha- 
vior must be aimed at overthrowing or weakening this legal object. 


Overthroving means changing the national, social amid economic orders which 
exist and are specified in the Hungarian People's Republic's Constitution by 
force or by other means. Weakening means political, moral and mater’el disrup- 
tion, disadvautageous influencing of constitutional institutions, rower 
relationships. Weakening the national, social or economic order may be a tool 


of the conspiracy's ultimate goal, of overthrowing the constitutional order. 


The fact tha’, the conspiracy is directed at overthrowing the national, social 
or economic orders indicates the conspiracy's objective effective direction, 
orientation and does not refer to the perpetrators’ subjective aims. But the 
conspiracy's orientation is determined by the ones cooverating in it — pri- 


marily the conspiracy's instigator and leader. 


2. Amyone can be the conspiracy's perpetrator, fungarian and non-Fungarian 
citizen alike. If non-“ungarian citizen commits it abroad, he is punishable 


on the basis of Pararraph 4. section (1) point b). 


The offense is intentional, This means that the persons collaborating in the 
conspiracy must recognize that the grouping of power is aimed at overthrowing 


or weakening the Yungarian People's Remublic's national, social or economic 
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order and they desire this, or reconcile themselves with it. 


The conspiracy can only be accomplished by joint activity of several perpet- 
rators, The Proposal, in accordance vith the degree of its dangerousness to 
society, differentiates between between the conspiracy's participant and 
supporter, or its instigator and leaders it threatens the latters' actions 


with more severe penalties, 


Characteristic case of instigating is to persuade others, convince them of 

the propernesse of creating the conspiracy, suggestion to create the conspiracy. 
Tnitiating the extension of the already existing conspiracy to new areas is 
also instigating, as is the revival of conspiracy which operated earlier, but 
later fell apart. 


Leadership activity is theoretical and practical directing the activity of 
the conspiracy as a whole, including there the working out of such program 
which determines the further line of the conspiracy's direction, as well as 
creating a new branch for the conspiracy or directing regional groups. The 
conspiracy can also have more than one leaders, The conspiracy's main direo- 
tors may d vide the directing among themselves, besides this the hierarchic 
relationshiv of subordinates and suveriors may also develop. Thus leaders are 


all such persons who not only carry out assignments but specify tasks. 


Participants of the conspiracy are all those who cooperate by any behavior in 


the already existing conspiracy, assuming that they perform no leadership 














estivity. “ram this viewscint the lower or hirher derree of activity has no 
significance. Participation can be found aleo if the conspiracy's member does 
not perform any kind of actual activity, only for example is cresent at the 
consviring group's discussions, That is, the conspiracy's dangerousness is 
also influenced by the number of those who participate in it, and mere parti- 


cipation has the ef*ect of urging, strengthening on the other perpetrators. 


The sipoorter aids the conspiracy without participating in it. But the dan- 
gerousners to society of this extending of help may reach the dangerousness 
of the activity performed by the conspiracy's participant. It can also happen 
that support caming from the outside makes further operation of the conspiracy 


pos: ible, 


Supvort always manifests itcelf in actual activity. With respect to its 
character in can be of material end moral effect. Support cannot materialize 
in the form of passive behavior, but in such case the failure to make a report 


could be mentioned (Paragraph 150.). 


Conceptually the conspiracy cannot have accessory before the fact, because 
behavior qualifying according to the general rules as being accessory before 


the fact is either participation or support. 


3, The conspiracy's veicht can be very diferent, can depend on the partici- 


‘ants’ versonal conditions and also on the objective side's characteristics. 


Primarily such power groupings can be listed under the basic case defined in 
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section (1) the majority of the members of which are politically inmature, 
with confused thinking and bring into existence a loosely organised group, 
in general with eeall mmbers. 


Those counterrevolutionary groups which are well organised, their activity 

ie conspiratorial completely or to a large degree, their means and methods 

are of increasingly dangerous character, their personnel com osition and the 
persons of the individual participants indicate significant dangerousness to 
society, are fudged more severely, ~— Section (2) threatens these acts vhich 
severely endanger the national, social or wconomic order with higher penalties. 
“ifferentiation is necessary in this case aleo between the penalty items of 
the consviracy's participant and supporter, or of ite instigstor and leader, 


4& If it is committed vith arms or in time of war, it significantly increases 
the conepiracy's dangerousness, Section (3) establishes higher ounishment 
for these cases. — Pavagrath 177, coint 3. mrovides interpretation for 


armed commission, Paragrach 137, voint 8. for war. 


Finding armed commission does not depend on the mupber or firepover of 

weapons available to the conspirecy, nor on whether every carticipant has 
weavons. Thus thie qualified situation occurs aleo if the conspiracy hae 

few, possibly only ons weapon, But from the side of the individuai varticivant 
{t must be examined whether he mew about armed commission. 


Tt follows from the foregoing that armed commission does not mean severe 
endangerment of the national, social or economic order in every case, for 
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example a few firearns vith minor firevower by themselves do not yet crovide 
fountation for such finding. Such vover ecrouping vhich does not severely 
emianger the legally srotected obfect may come into existence in time of 

war also. Therefore the penalty items determined in section (3) differ 
according to whether the conspiracy's basic case, or the qualified case 
written in section (2) exists. Differentiation between the penalties of 

the consriracy's participant and supporter, or ite instigator am! leader 

ie fustified in both cases. The penalty item alternatively containing also 
the death penalty is necessary only for the most severe acts of the instigator 


am leater. 


5. Section (4) orders that preparation for conspiracy is to be cunished. 

In essence the legal fact situation of conspiracy written in section (1) 
also includes the behavior of creparation; even that power grouping is to 
be punished as conepiracy which makes it ite goal to overthrow or weaken the 
national, social or economic order. Thus only such action can constitute 





preparation for conspiracy which precedes the pover grouping's coming into 
existence, for example an announcement or agreement of several cersonge to 


create conrpiracy. 


In time of war the dangerousnese of creparation aimed at coneciracy is also 
increased. Therefore it is ‘ustified to determine more severe punishment for 


thie, 
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4. Im section (5) that legel policy consideration gains walidity that it is 
more important to terminate the conspiracy than to pumish ites perpetrators. 
The Proposal establishes « reason to terminate penalisability which oomcerns 
the person who reported the conspiracy to the authorities before the authorities 
had knowledge of it, 


The authorities have knowledges of the conspiracy when the authorities come 
into possession of such date which serve as foundation to commence the penal 
rrocedings. 


To make a report is to inform the authority proceding in penal satters about 
the offense's commission for the purpose that the authority should take steps 
toverd commencing the crocedure. — Penalisability of the conspiracy's 
perpetrator terminates if the report was voluntary, that is, the perpetrator 
makes the report on his own wolition, free of any external measures, particu- 
larly ones by the authority. But thie ie not to be interpreted tightly. 

That person's penalisability also ceases who makes the report upon being 
persuated by his relation, or because he erroneously assumes that the author- 


ity suspects the conspiracy. 


Rebellion 


To Paragraph 140, 


1, The justification to Paragraph 13). already spake about it that the 








conepiracy is such a cover grouping against the state which performs its 
activity in a conspired mamer. [It changes nothing on the consriracy's 
*secretiveness", conenired character that it aleo conducts acte aga! st 

the state (for example agitation, destruction) in the open, if it continues 

to remain a secret that this was done by a counterrevolutionary power grouping. 


Another group of counterrev-iutionary activities can be performed only by 
rublic, open actions; deriving from the offense's nature, the goal desired 
to be achieved by the act can be accomplished only before the public. The 
Proposal contains thie behavior of commission in the fact situation of 
rebellion. 


2. The Proposal defines rebellion as mass public disturbance aimed at over- 
throwing or weakening the Pungarian People's Republic's national or social 
order, 


Vase public disturbance means {oint, open appearance by several people. In 
order to accomplish the offense it is mot necessary that the perpetrator 
participate in the mars muiblic disturbance since the rebellion's beginning, 

it ie aleo eufticient if he foins the already existing mare miblic dirturbdance. 


7, Pebellion is a‘med at overthrowing or weakening the “ungaerian People's 
Perublic's national or social order, It is not necessary for the open, joint 
behavior to be directed avainst much organ, for example against the national 


authority or against the central organ of national goverment, through hich 
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the national order can be overthrown. The offense can also materialize by 
mass mublic disturbance against a local national govermmental orgal, assuming 
that the open, joint behavior is directed at the same time also at weakening 
the Hungarian People's Republic's national or social order. If such finding 
cannot be made, not rebellion but other offense committed in group took place, 
for example violence committed in group againet an official person 


(Paragraph 228. ) 


4. Pebellion is aimed at overthrowing or weakening the Rungarian People's 
Republic's national or social order. The phrase "is aimed at" does not 

mean the individual goals of the rebellion's perpetretcors, but expresses the 
rebellion's objective direction, But the rebellion's direction is determined 
by the collaborators -- primarily by the rebellion's organizer and leader. 


Pebellion is intentional offense. “he perpetrator must recognize that the 
mass vcublic disturbance is aimed at overthrowing or weakening the Tungarian 
People's Pepublic's national or social order and he desires thie or 


reconciles hinself to it. 


5. The action's ccllective character involves the consequence also in this 
fact situation tuat the Proposal defines several perpetrator behavicrs. The 
fundamental pervetrator behavior is participation in the mass wmblic dietur- 
bance. Based on the quality of participation the Proposal distinguishes 
between participation and its more dangerous manifestation: leading and 
organizing. The other form of perpetrator behavior is support given to the 


mass public dieturbance. 








Participation means vchysical presence in the mass cublic disturbance, 
collaboration in the open behavior. It is inmeterial whether the perticipant 
also perform other activity, for example violence against things or persons. 
The size, dangerousness of mass mblic disturbance depends to no small extent 
on the number of persons varticipating in it, thus for example also with 
regard to the effect it exerts on the public opinion, on public order. Every- 
one participating in mass mublic disturbance answers for rebellion, The 
participant's individual goal is inmaterial; naturally it is necessary, 
however, to finding ‘ntentional guilt that he be clearly aware of the macs 


public disturbance's direction. 


The rebellion's organizer is the person who creates, develops the mass rublic 
disturbance, or who transforme the crowd amassed for another reason into a 
macs public disturbance aimed at overthrowing or weakening the national or 
social order. leader {s; the person who directs tie wasse public disturbance, 
determines the participants’ activity, designates it, and whose leadership 
activity is of comprehensive character, extends over directing the crowd or 

a significant portion of the crow), The mass public disturbance can also have 
several leaders, The rebellion's organizer can later also perform leadership 


activity. 


“ue to the nature of the thing, only the already developed mase public 


disturbance can be supported, By defining support as perpetrating behavior, 


the Proposal insures that that person also who personally does not take part 





in the mass cublic disturbance, should answer not as accessory before the fact 
but as culprit. Yor example insuring the location of mass public disturbance, 
surveying the road leading to it, keeping euch persons away from the scene 
who would take stand against the mass public disturbance, etc., fall under 


the concept of support. 


4. Since mass public disturbance can take place only on the basis of joint 
behavior of a suf“icient mumber, at least 15 to 20 persons, attempt of 
rebellion is conceptually excluded, Thus all such activit; which was per- 
formed prior to the development of mass public disturbance must be qualified 


ac the oreliminary phase of the offense: as preparation. 


7, Pablic order means the actually existing order of national and social 
conditions defined in the Constitution of the Hungarian People's Republic and 
in its legal statutes, as well as that which corresponds to the dominant social 
standards, The concept of ocublic order also includes that situation in which 
the central and local organs of the national authority or national goverment 
can exercise their national and social functions in accordance with the legal 
ard moral standards in effect; in which the national and social organs can 
operate undisturbed; in which the righte and obligations of citizens can enjoy 


undisturbed, comrlete validity. . 


Therefore severe disturbance of mblic order can be found if for example the 


mass public disturbance is aimed against a natiocral organ, if due to ite size 
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significant armed powers had to be used [against it}, if the rebellion 
developed on a larger area or in various areas of the country in a coordinated 
manner, if the mass oublic disturbance also involved disadvantageoud conse- 


quences for the international relationships, etc. 


Tf the mass mblic dist:rbance has such means in its vossession which make 

its mass behavior more powerful, overcoming it more difficult, this increases 
its dangérousness to society. With respect to the difference of means to be 
considered in this, the Proposal defines two qualified cases of rebellion: 
commission with arms, or while armed, Both concepts are defined in Paragraph 
137, voint 3. The difference in the dangerousness of equipment wins expression 


in the penalty items. 


8, The General Part (Paragravh 18.) defines the individual perpetrating 
behaviors of preparation aimed at rebellion, Among these only the 
"invitation" deserves emphasis. As perpetrating behavior, invitation is 
related to the concept of instigation. The difference between the two 
actions is whether macs mblic dieturbance came into existence or not. In 
the affirmative case the action qualifies as instigetion for rebellion, 
specifically — corresvonding to the perpetrating action o* the instigated 
nerson -<- as instigation for leadershivo or participation. In case of 
unsuccessful instigation the perpetretor must be found to have committed 


preparation for rebellion, 
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9. The justification already referred at the conspiracy to that legal policy 
reason which in the case of actions against the state justifies the order 
concerning the termination of punishability. 


As apvears from the text of section (6), only the rebellion's participant or 
supporter is entitled to the cause which terminates punishability, and that 
can refer only to participation in mass public disturbance, but in the case 
of severe consequence the reason which terminates runishability does not 
become effective. 


The "severe consequence" is not identical with the fact situation element of 
"severe disturbance of cublic order", This latter refers to higher degree, 
more severe dangerousness to society. “or example significant damaging, 


versonal injury, etc. can also be severe consequence, 
Causing Yamage 
To Paragravh 141. 


1. The recogaition that certain behaviors can harm or endanger our national, 
social or economic order even in the case of individual commiesion has led 
to wording the fact situations of damage causing, destruction, and assualt 


to provide protection against such behavior, 


The Proposal provides other protection also to the direct object of commission 
(for examples life, bodily integrity) of the actions defined in these legal 
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fact situations. This recognition led to that solution of legal construction 
whereby the Proposal designates the antistate character of these actions 


through the perpetrator's ocurpose, that is, on the subjective side. 


Thus causing damage is an action with purpose. The basis for holding the 
culprit responsible is whether or not the curpose exists; the knowledge of 


the participant (accessory before the fact, instigator) must camprehend only 
with what curpose the culprit acts. 


2. Only an official person (Paragravh 137. point 1.), a person performing 
service in the armed forces and armed bodies, or a person who through election 
or appointment handles rublic matters in national or social organs can accom- 


plish the causing of damage as culprit. 


3. In the fact situation of causing damage the Proposal punishes those 
behaviore which the pervetrator exhibits -- with counterrevolutionary purpose 

-- within the areas of his office, service or « blic trust, and by which he 
causes severe disadvantare. Purposeful failure to act, for example nonperforn- 
ance or inadequate performance of official, etc. obligation can also be 

behavior of commirsion, Statute, order, directive, developed practice, spe- 
cific assignment, etc. can prescribe the obligations which are the perpetrator's 


responsibility. 


4. Causing damage is an offense by result; failure for the result to occur 


can be evaluated as attempt. 
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The Proposal applies various concepts in determining the result of an offense, 
paying attention also to the result's character. It denotes the offense's 
result by the size of damage caused in offenses against proverty, and through 
the concert of damage to interests in offenses against mmen freedom and 


dignity. 


Tn causing damage the Proposal uses the expression of disadvantage to define 
result. That is, the perpetrator can carry out his criminal activity which 
accomplishes the fact situation of causing damage equally in the areas of 
national, social, political, economic, and cultural life, The many kinds of 
harmful consequences which can be generated in these areas can be expressed 
most aptly by using the word disadvantage. 


Corresponding to the purpose of commission, the disadvantage can harm or 
endanger our national, social or economic order only in a definite order of 
magnitude, Therefore as result, the Proposal designates the causing of 
severe disaivantace as an element of fact situetion, Severity of the disad- 
vantace can be established by comparing it to the eituation which would 

have occurred in case behavior respecting the obligation were exhibited. 
Attention must also be paid to the more remote, indirect effects of violating 


the obligation. 


The things related above refer also to judging the "particularly severe 


Aisadvantare" -—- a qualifying circumstance — defined in section (2). 
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Destruction 
To Pararravh 142, 


1. Destruction is causing damage involving property items of outstanding 
importance, committed with antistate purpose, Simarilarily to to causing 
damage, the direction of antistate intent is related to the perpetrator's 
behaviors: the annihilation of no matter how valuable property object cannot 
result in overthrowing the national, social or economic order, or in the 
nossibility (danger) of such result taking place, but may be suitable to 


weaken these, 


Therefore in the fact situation of destruction the Proposal svecifies 
weakening the Hungarian People's Republic's national, sociai or economic 


order as the cormitting activity's coal. 


2. The action's goal also rlaces that requirement on the fact situation 

that it dete~-mine the circle of those property objects which can be the 
offense's objects of commission. The Proposal has selected that method of 
naming these nroperty objects that it lists in part those which can typically 
occur as obfects of commission, But the list is still not exhausted, That 
is, certain designations in themselves also include several property items, 
besides this the fact situation exuressly refers also to the possibility of 
other property objects as objects of commission, But use of the exnression 


"sinmilarily important" insures that only such property item can be the 
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object of commission of destruction the annihilation, etc. of which — ‘due 
also to the property item's mmrpose — can harm or endanger the offense's 
legal obfect: our mational, social or economic order. 


Public works are such mechanical equipment, production unit, which insure 
contimious water, steam, electricity, gas, thermal energy supply to industry, 
agriculture and the vomaletion, or which serve the population's elementary 


co~fort ari health. 


Production plants are all such plants in which product or produce is made, 

or prepared. Public traffic operations are operations which perform the 

tasks of traffic, passenger and freight transportation. Communication plants 
are the plans of the postal service, radio, television, and cress, Yeference 
to the equirmment of plants serves to insure completeness of legal protection 
in the fact situation, Besides sublic buildings the designation of structure 
expresses all those establishments which have specific economic, etc. purposes, 
for example retainer dams, harbors, etc. Definition of product is provided 


in Paragrath 137, point 9. 


3. Among committing behaviors annihilation means termination of the property 
item's subetance or damaging it to such a large extent by which it completely 
loses its usefulness, Pendering useless excludes the property item's use 


according to ite designation temporarily or permanently, without damaging 


ite substance. Yamaging means causing such damage to the property item's 
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substance which does not result in its annihiletion. 


4. Deriving from the nature of committing behaviors, destruction is a result 
oriented offense. 


The qualified cases are identical with qualified cases of causing damage; the 


things mentioned there -- reasonably -- also refer to these offenses. 
Asrault [Assassination Attenpt] 
To P.. 2 graph 143. 


1. Assault is killing a person or causing severe bodily damage committed due 
to hostile motivations against socialim, 


Assault can be committed ouiy against certain persons whose activity is so 
closely interrelated with building socialiam that attack committed against 
them at the same time also means attack arainst the state, Amoug these versons 
are members of the pomlar reuresentative organs, ar well as persons who fill 
directing roles in state orcans and in social organizations. Paragraph 137, 
point 2, defines the concept of state organ. Social organizations are ‘the 
“*ngarian Socialist Workers' Party [the Communist Party's official name. 


Translator.], the Communist Youth League, the trade unions, ete. 


2, Outside the circle of vassive subjects, the assault's antistate character 


is determined by the offense's motivation. Attack carried out against persons 





svecified in the fact situation is motivated by the activity these persons 


conduct in the interest of socialig:. 


%3 TheProposal defines two basic cases of assassination attempt: the causing 
of severe bodily damage and killing. 


In order to avoid case study, among the qualified cases of assault carried out 
by causing bodily harm the Proposal regulates only the bodily harm which 
causes death, Without such results oc: :-ring, other qualified cases of bodily 
harm -- assaults causing lasting deficiency or severe deterioration of health, 
or creating danger to life -- are considered basic cases and as aggravating 
circumstances, they are to be judged within the limits of the penalty item 
determined there (loss of freedom ranging from two years to eight years). The 
case is the same regarding acts committed with particular cruelty, The base 
motivation or goal — considering the special motivation of assault ~— cannot 
be valued specially. 


4. Considering the fact that the Proposal regulates two basic cases of assault 
-— with respect to the achieved result --, it is justified in accordance vith 
the differing degrees of dangerousness to society it should also threaten the 
preparatory behaviors with various penalties, Considering the penalty items 
projected here — in the interest of adequate differentiation — it was jus- 
tified to regulate commission in time of was also as caalified case vith 


respect to both basic cases. 
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Treason 


To Paragraph 114. 


1. The fact situation of treason punishes those behaviors by which the per- 
cetrator violates his mandatory faithfulness to the “ingsrian People's 
Pepublic. In accordance with this only Hungarian citisen can be the perpetrator 
of this -ffense. According to the law concerning citizenship (law Yo VY. of the 
year 1957) the dual citizen is also Yungarien citisen. 


2. The offense's obfect is: the socialist national order and its security. 

The Proposal crotects security in a broader area; it designates the offense's 
direct objects by designatine the direction of thie currose. According to 
this the perpetrator commits the act with the purpose of harming the Hungarian 
People's Pepublic's independence, territorial integrity, political, economic, 
national defense or other similarly important interest. The purvose of refe- 
rence to other similarly invortant interest is to make crotection of the 
Yungarian People's Pemblic's interests complete, At the same time this 


wording also a>oropriately expresses the importance of the iniured interest. 


3. The committing behavior is: establishing or maintaining contact with a 
foreign goverment or organization, This encompasses all such “shaviors by 
which the Pungarian citizen enters into contact with the foreign goverment 


or organization. 


4. Among the qualified cases the causing of severe disaivantage can be 
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defined by taking the other elements of the fact situatior into consideration, 
es vell aes br weighing the cirewstances of comission. Disturbances cccurring 
~~ even if only temvorarily — in the diplamatic relationships, any type of 

di sa@vantageous discriminstion against out country, infury to our international 
reputation, etc. all may provide the foundation for this qualification. 


Tt unconmfitionally ‘ncreares the perpetrator's dangerousners to society i* 
*rearon is coemitted by « person who crocedes on the baris of hi« national 
rervice or official assigment. 


5. “he Proposal alec orders that oreparat‘on be cunishe’d — as in the case 
of all o*fenses againe’ the state considering the dangerousnese to society 
o* the acts an? for the sake of co=nleteness of the penal law's protection, 
The Seneral Part (Paragrach 1%.) contains the committing behaviors of prepara- 
tion. The Proposal rerves easier demarcation of preparation and completed 
act by defining the activity which commite the campleted offense. That is, 
entering into contact asgumes that it is b lateral. Therefore the offer to 


commit treason is oreparatory behavior. 
Breach of "aith 
To Pararraph 145. 


Ry ¢eTinire the fact situation of breach of faith the Proposal orders that 


abuse of national service or officia’ assignment be cuniahed. The antistate 





character of the offenre is define? by endangering the t~portant interests 


of the "ungarian People’s “esubli-. 


Preach of faith showe similarity with the qualified case of treason defined 
in Paragreth 144, section (2) point b). In agreement with the above mentioned 
case of treason the person who commits *reach of faith is fungarian citizen 


per’orming netional service or official assigment. 


The behavior which cormmite te offense -- in agreement vith treason — is 
establielment or maintenance of contact with foreign government or ‘oreign 
orranization. %t treason is an offense with ourpose, the perpetrator acts 
in order to hart the Yungarian People's Wemblic's indenrendence, territorial 
interrity, nolitical, economic, national defense, or other similarily 
important interests. The person who commite breach of “aith is not motivated 
by such goal in ertablishing or maintaining the contact, breach of faith is 


not a foal oriented offense, 


Tn order for breach of faith to materialize it is not enough to establish 
or maintain contact with a foreign government or forrign organization, or to 
abuse the service or ascignment, Lac it is aleo necessary that by abusing 
the national service or official arsignment the perpetrator «ndéanger the 
Pungerian People's \erublic's inderendence, territorial integrity, solitical, 


econom'c, national defense, or other similarily important interes te. 


Abuse of netione. service or official arsignment represents such behavior 
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contrary to one's obligations which violates the statute or ins’.ructions 


relntad to the nervice or areignment, 


Preach of faith is an intentional offense, The perpetrator mist recognize 
that by his abuce he endangers the Pungarian Peonle's Perublic's indevendence, 
territorial integrity, volitical, economic, national defense, or other 
similarily important interest and he either desires it or reconciles himself 


with it. 


“4lder penalty item “or breach of faith than for treason is justified by the 
fact thet in breach of faith the perpetrator is motivated not by antistate 


voals but for example by material or other personal goal. 


Aiding the Enemy 


To Parapranh 144, 


1. “he fact situation of aiding the enemy protects the military strength 
of the “Yungarian Peovle's Remblic in time of war against cooperation with 


the enemy, an¢ against betraying its own or the allied armed forces. 


2, The behavior which commits the of“ense is entering into contact with the 
enemy, extending ascistance to the enemy, or causing disadvantage to our 


own or to the allied armed forces, 


Entering into contact encompasses the establishment or maintenance of all 











tyves of connections without respect to in what form this takes place, To 
accomplish this situation it is not necessary that the connection represent 
actual aid to the enemy. But in order to find that help is extended it is 
not necessary that the perpetrator enter into oricr contact with the eneny, 
nor that the enemy know that aid is being extende?. Wort of the tine the 
extension of aid to the enemy and the causing of disadvantage to one's own 
or to the allied armec forces go together, The Proposal does not detail the 
forms in which extension of aid or causing disadvantare occur, theses can 
occur in any form, “xtending aid to the enemy or causing disadvantage to 
one's own or to the allied armed forces can be established by evaluating the 
effects of all directions of the specific action. Besides material assistance 
or disadventage the political effects as well as the effects related to the 
fiehting ability and *iscipline of the armed forces must also be taken into 


consideration, 


The Proposal protects the allied armed force the same way as the armed force 


of the “ungarian People's Republic, 


3, "ue to the nature o* the object protected by law the circle of perpetrators 


is not limited to “ungarian citizens. 


“he action can be accomplished only with a purpose: for the curpose of 


weakening the m'litary ctrength of the Yungerian People's Perublic,. 
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®spionare 


To Pararrath 147, 


1. The fact situation of espionage desires to provide protection against any 
tyne of data which can be used to the disadvantage of the "ungarian People's 
Permblic coming +o the knowledge of a foreign government or foreign organiza- 


tion, 


“ith resvect to the irportance of the protected interests the Proposal 


speci*ies the area of venal law protection broadly. 


“he fact situation of espionage defined in Paragraph 147. section (1) 
specifies sich behaviors to be completed offenses which otherwise would only 
accomplish preparation, In order to complete the fact situation it is enourh 
to volunteer or arree to obtain information, it is not necessary to actually 


obtain informaticn. 


Fspionace defined in Paragravh 147. section (2) contains the concert of 
obtaining inforration in its fact situation. The behavior which accomplishes 
it is the obtaining, collecting, or surrendering of data which can be used 

to the disadvantace of the 4ungarian People's Remblic. Obtaining the data 
encompasses all such behaviors by which the perpetrator comes into voeression 
of the data. Collecting the data means continuous, planned activity, Surren- 
dering the ¢ata means ~aking it available. This can hapven by means of action 


or omission, The perretrator accomplishes the committing behaviors for the 
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nurpvose of bringing the data to the knowledge of a foreign government or 
foreign organization. In order to complete the offense it is not necessary 
that the data actually come to the «nowle’ge of t*e foreign goverrmment or 
“oreign organization. “rom the viewpoint of accomplishing the fact situation 
it is inmaterial whether the perpetrator wants to bring the data to the 
knowledge of the foreign government or foreign organization directly, or 


indirectly by way of their arent. 


Foreign organization not only means the foreign information gathering organs, 


but also encompasses the foreign economic, cultural, and other organizations. 


2. “ata which can be used to the disadvantare of the “ungarian People's 
Rerublic means a broader area than national secret (Pararprach 224.). This 

is also obvious from the fact that espionage committed with respect to national 
secret is a qualifie? case of the offense (Paragraph 147. sec. (3) point a)). 
Besites the data concerning netional life, our international connections, and 
national defense, the data which can be used to the disadvantaze of the 
Vungarian People's Pemublic includes *the economic and cultural life, all areas 
of the national activity. Therefore the activity to obtain information 
conducted in the economic or cultural areas may be classified as espionage, 
regardless of whether the organization “or which the information is obtained 
is otherwise in contact with the Yungarian People's Pemiblic, and without 
regard to what the affected organization vants to do with the data thus 


obtained, 
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Espionare can be committed involving economic data, if the obtaining of 
information is ai~ed at obtaining, collecting, or surrendering such data 

by which the foreign organization may acquire unilateral advantares in the 
negotiations, may specify business conditions one sidedly, may take advantage 
of possible economic difficulties, or even cause econom‘c difficulties. Such 
activity -- qualifying as espionage -- differs sharply from the market research 
use? in intemmational economic relationshins, wh‘ch is part of the natural 


process of doing business, conducting negotiations in international trade. 


The Proposal defines by general characterization what data can be the subject 
of espionage, because it can be determined always in a specific case only 
whether some data can be used to the disadvantage of the “Yungarian People's 


Pemublic. It is the court's task to make this determination. 


2, Among the qualified cases of espionage the concert of national secret 

mact be judged on the basis of the Proposal's Paragraph 224, sections (1) and 
(2), commission in time of war [rmst be judgedj on the basis of the interpretive 
order in Paragranh 137, “ember of a sry organization is that person who has 
been organized ‘nto such organization for the ~urpose of conducting svy acti- 
vity, whose volunteering in such direction has been accepted and who has 

been notified of this fact. The method of organization -- political convin- 
cing, material advantare, blackmail etc, -- is immaterial from the viewpoint 


of qualifying. 














4. The Provosal orders runishment for preparation only for the offense defined 
in section (2). Espionage defined in section (1) orders punishment for 
completed offenses for actions which otherwise qualify as preparation; cue 

to the remote degree of endangerment it is not justified to declare vhe actions, 
the goal of which is to prevare these,to be ounishable. But the attempt to 
volunteer or entering into agreement is to be punished according to the 


general rules (Paragpranhs 16, and 17.). 


5. That consideration of legal policy according to which orevention of more 
severe results is such an important interest which in the given case comes 
before the realization of the state's penal law demand, has led to creation 
o* an order which ends minishability in offenses against the state -- in 
conspiracy and in rebellion, This has special significance in the case of 


esvionare, 


Among the activities which commit espionage, the behaviors defined in section 
(1) are the ones in case of which the more severe consequence, the learning 
o* sov data is easiest to vrevent. Therefore the Propvosal insures immunity 
to that person who -- before he would conduct any other spying activity ~— 
immediately and “ully discloses to the authorities the connection which ties 


him to the foreign organization. 
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Agitation 


To Paragraph 148. 


1. The Constitution of the Rungarian People's Rerublic insures broad rights 
of freedom to its citizens, freedom of speech, freedam of nress, and freedom 
of assembly among them. But freedom of thought and of criticiam cannot mean 
that amyone should endeavor to undermine the conctitutional order under this 
pretext, to disturb the peaceful constructive work of our socialist society. 
Tn the interest o* protecting the rights of the citizens insured by the 
constitutional order of the Hungarian People's Republic and by the Constitution, 
including the rights of freedom, the Proposal regulates those actions as 
offenses against the state, the murpose of which is to incite hatred against 
these. Agitation means propaganda and agitation against the state, generating 
a mood, the ~urpose of which is to generate hatred, to weaken the influence 


of our socialist state on the masses. 


That public mood which supports the constitutional order, the state's funda- 
mental in-titutions, forms an important condition for the peaceful constructive 
work of our socialist society. Various actions may harmfully influence this 
rublic mood, The Proposal regulates only those actions as offenses againct 

the state which are committed with the curpose of generating hatred and which 


are ~uitable to generate h-tred. 


2. The designation of con-titutional order of the Pungarian People's Republic 
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includes the basic principles of the Constitution as well as those basic 
requirements which derive from the orders of the Constituti~n: socialist 
legality, equal rights of citizens, unviolability of personal freedm, 
freedom of conscience, judicial independence, planned socialict economy, etc. 
But the designation constitutional order also includes those organs of the 
national authority and government, social orgsnizations, organizational forms 
upon which our country's organization and social structure rests. Thus the 
Party, “ational Assembly, the Presidential Council, the Council of Ministers, 
the individual ministries, the council organs, the courts, the prosecutorial 
authority, the police force, the trade unions, the KISZ [Pungsrian Communist 


Youth League], the Patriotic People's Front, the trade union movement, etc. 


Besides the “iungarian People's Pepublic's relationshios of alliance or 
frienishiv the connections aived at cooperation refer to those international 
relntionsh' os which derive from our country's socialist character or from 
the basic orinciples of its foreign policy. Behavior againct these may also 


be maitable to cenerate hatred acainct our country. 


Tt is juctified to emphasize some people, nationality, creed, or race anong 
the direct obfects due to the international and domestic fascism, the 
counterrevolutionary exverience and hostile cropagania. Use of the word 
"race" -— inctead of the scientifically better supported "type" -- besides 
the word's everyday usage is also explained by the fact that the Proposal 
wants to provide protection aga'nset the awakening and spread of racial hatred 


resulting from the fascist concept of race biology. 
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3. Agitation is an offense of endangerment. This means that the action mist 
be siiteable to generate hatred, but actual generation of hatred is not a 
condition “or accomplishing the fact situation, Suitability to generate 
hatred must always be determined on the basis of t*1 action's specific 


circumstances, 


Agitation occurs if the action is committed "in the presence of others." But 
it is not necessary that at least two persons be present togelcer when the 
action is committed, Agitation is accomplished also if the action is 
cormitted sevarately, on separate occasion#. On such occasions it is not 


necessary for the contents of the senarate actions to be identical. 


Attemet at aritation can be found if the perpetrator does everything he can 
for the curpose defined by the fact situation in the interest of committing 
the action suitable to generate hatred "in the rcresence of others," but this 
foes not take nlace. Attennt can be found for example in the case of a shiv- 


ment addressed to others, if it does not arrive to the addressees. 


Tn the case of the so-called snovball-type agitation a unique, chain-type 
method of comiesion takes place, to which each perpetrator ‘oins with the 
rurpose of forwarding to unknown persons some communication suitable to 


generate hatred, to insure its continuity. 


4. The interpretation written in Paragraph 137, point 10. must be taken as 
baris “or *inding cammission before the g@émeral public. At learct three 
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persons must be understood by groupv, in harmony with Paragrach 177, point 11, 


But joint cormmissicn is not necessary. This qualified case can be founc to 
exirt also if as member of the groin formed to perform agitation -- or for 


that curpose also — the perpetretor agitates alone. 


Inasmuch ar agitation is carried out by members of a conspiracy, besices 
conspiracy the cualified case of agitation must also be established as 


burden on the pervetrators. 


“isturbance of international relationshins can be found on the basis of any 
kind of disadvantageour measure taken in the direction of the Hungarian 


Peonle's Republic as a consequence of the agitation. 


To Paragrarh 14°, 


It hae already been discussed in the furtification under assault (assassination 
attempt] that the Prororal limits this offense -- according to society's 

needs for protection -- to killing a verron and causing severe bodily harn, 

ac vell ac to a svecific area of versons, Put such harn which the perpetrator 
uses against the injured party because he wants to avenge in this manner the 
activity he nerformed in the interest of socialiem, has increared dangerousness 


to society in the area of harming a person. 


Therefore the Provoral regulates there offenses within the framework of 


apitation, considerine the motivetion for committing then. 
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Failure to Feport 


To Pararram 150. 


1. According to the Prororal it can be exvected of members of our society 
to prevent the commirsion of offenses. This expectability -- under given 
circumstances — is an obligation of citizenshic, fulfillment of which murt 
be promoted also by the penal law, 


The Pronosal prescribes the obligation to report for only specific offenses, 
Such offenses are the crimes arainst the state, excerpt agitation. But a 
relative is obligated to rerort only before the of“ense is committed, about 
offenses which are not yet committed. The jurtification for this order is 
that reporting crotects also the relative himself from the consequences of 


being held responsibl» for a more cevere, completed offense. 


2. The reliability of obtaining information is an element of the fact situation 
which the court can ertablish only on the basis of available proof. Infor- 
mation can be considered relieble if the obligated party obtains information 

on the basis of 4irect commmmnication about the commirsion of an offense 

arain-t the state or about prereration for such, if he is informed by one 

of the nerretratore of the offense, or from other reliable cormuniestion, 


for example ‘ran a person who's word is reliable, by objective proof, etc. 


“tatenentr made thoughtleesly, in form of suspicion, assumption, or licht- 


heartedness, by a person who is generally not trustworthy cannot be 
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consi*ered reliable ‘uct the eave wey as infor. tion o* uncertain content or 


origin cannot be, 
Of*enses Against Ancther Socialirt State 
To Paragra™> 151. 


The identity of ideological, political, and economic interests which connect 
our country with the socialist countries, the proletarian international‘ty 
fusti*y that the Pronosal should scunish the actions against the rtete also 


if those are accomplished to the burden of ancther socialiet country. 
Supplementary Penalties 
To Paragrath 152, 


"4th respect to the condition defined in Paragrath 60. section (1) and in 
the introductory order of Perarrarh “2. it is necessary to give serarate 


orders about the applicability of confiecation of property and of baniehment. 


Chacter XI. 
Crimes Againct “umanity 


The Prorosal regulates the crimes arainct mmanity immediately after the 
crimes directed against the state. Including the overwhelming majority 


of the fact cituations included in thts chapter inte the Penal Code derives 


497 








[rrr 


aleo ‘ra. the “umgarian Peonle's Semublic'’s international legal obliaticns. 


Crines which can be committed against mmanity harm or endanger the relation- 
shire between countries and neoples. ‘riginally the nenal codices muniehed 
on'y thore of such actions which vere ccoemitted under the cireumrtances of 
wer, Tt became clear on the basis of the experience of World War II. and of 
the facism cremering {t that urging for var and other euch actions camitted 
unfer the cifcuretances of peace the ~urnose of wich is that war should 
break out uF *oet -c~untries or peoples should be oppressed — with a decla- 


ration of war or -ithout {it —, ave no less dangerous to humanity. 


Tn accordance with what has furt been sald abowe, this Chacter is divided into 


two Titles: crimes against peace and war crires. 
Title I. 
Crimes Against Peace 


Peace, which is one of humanity's rost important interests, is protected 
by the penal law of socialist cormtries, because war involves international 
extent of destruction of life and property, endangerment of the universal 
human culture and of the exirtence of civilization. 


Protection of neace and etrict persuing of crimes against peace forms an 
organic part of the policies of the socialist countries, our country anong 


then. 














The offenses defined in thie title endanger veace, the freedom of peoples, 
the eristence of national, n«tionslity, racial, or religious groups anc their 


richts to life “ree of opnression. 
Tncitement for War 
To Paragrarh 153. 


1, Gur country already created law No VY. of the year 1950 concerning the 
defense of peace following the open invitation of the Second World Conrress 

of the Miscinles of Peaces the princinles of this [law] are defined in 
Paracraph 135. of the Btk. [Penal Code], in agreement with tm: cresert Para- 
graph of the Proposal. ince then the International Document «* Accord of Civil 
and Political Richts, announced by legal statute No § of the year 1976 also 
declared that all war propaganda must be prohibited by law (Article 20, 


point 1.). 


2. Section (1) designates urcine for war and other publicity of war as 
the committing behavior. "'rging means open invitation for var, Cther var pub- 
licity encompasses all rossible “orms of war rronaganda, all methods of 


generating the mood for war. 


The offense's dangerousness to society is greatly increased if it is committed 
before the general public; therefore the Proposal determines more severe 
punishment for thi: case. Paracraph 177. point 10. contains interpretive order 


about the concert of ceneral wublic. 
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"ue to the of*ense's character of being dangerous to society, punishment of 


preparation for it is justified. Section (3) gives orders about this. 
Crime Against the Freedom of People 
To Pararraph 154. 


1. “ur country's foreign policy respects the right of people to selfdetermina- 
tion, and supports the liberating movements of people fighting against colonial 
oppression. Therefore the Fungarian Peovle's Republic forbids its citizens to 
be members of such armed formations which serve the oppression of the freedom, 


independence of some people. 


2, The armed formation mentioned in the fact situation does not have to be 
organized as a matter of course for the oppression of people. It can be a for- 
mation organized originally for another purpose, or even a regular military 
unit; the essence is that in the time point of camission it serve the purpose 


of oppressing the peonle. 


The Proposal limits the circle of perpetrators to Hungarian citizens. It would 
be excessive extension of the domestic penal law's personal authority if we 
also threatened the citizens of other countries with punishment for enrolling 
in the above mentioned armed formation. It is a different question if the for- 
mation's member for example committed genocide or some war crime, for this 


— recardless of his citizenship —- he owes penal law responsibility. 


3, The behavior which accomplishes the offense is voluntary enlistment in the 
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armed formation whic oppvresses people. "nlistment must be understood as any 


kind of joining the formation, any form of participation in the formation's 


operation. The purpose and motivation of enlistment are immaterial. Usually 


the motivation for this is agreement with the formation's purposes, or indivi- 


dual acquisition of profit. The ceneral form of this latter is: mercenary 


service. 


Genocide 


To Paragraph 155, 


1. The basis for creating this fact situation is the international agreement 
about preventing the of“ense o® genocide (genocidium) Lat. published by 
legal statute Yo 15, of the year 1955. According to Article ’. of the agree- 
ment the contracting varties obligated themselves to take measures by 
legislature to severely punish persons guilty of genocide. Paragraph 155. 


satisfies this international obligation. 


2. SCenocide is a special purrose, and it is characterized by the purpose of 
complete or partial extinction of some national, nationality, racial or 

religious group. “aturally the vord “group” in the text does not appear in 
that unique penal law sense which is defined in Paragraph 137, voint 11. -- 
within the concept area o* committing in a group --, bit in the broadest sense 
of the word: the totality of such people whose "group membership" is defined 


by their belonging to a nation, nationality, race or religion. 
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Nefinitions of the committing behaviors listed in section (1) points a) 
through d) derives from the apreement mentioned in the justification's pre- 


vious point. Their basis is historical experience. 


3. The Proposal -- in this Paragraph and elsewhere — uses the adjective of 
"racial", even though from the anthropological viewpoint this is not a precise 
designation, The international agreements created in the interest of punishing 
and ~creventing international offenses committed under the influence of racial 
theories use the expressions "race" and "racial" because the propaganda of 
fascism has used this for a long time and this is how it became known before 


the masses. The Proposal follows this internationally accepted word usage. 


4. Punishing the preparation of genocide is justified by the weight and cha- 


racter of the action's dangerousness to society. 


Crime Against Yational, Yationality, Racial or Religious Group 


To Paragraph 154. 


Pecording the orders of this Pararraph into law follows from the international 
acreement mentioned in the previous Paragraph's justification, and from the 


legal statute “o 14 of the year 1955 created for the purpose of publishing it. 


“iffering from Paracraph 155, the “act situation of Pararraph 154, is not a 
purpose-oriented act. The offense against the national, etc. group is charac- 


terized by the motivation on the subjective side. The perpetrator causes 
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severe bodily or spiritual harm because the group's member belongs to the 


group. Thus commission of the of*ense derives from the hatred towards the 


group, from feelings of hostility. 


Racial Discrimination 


To Paragravh 157. 


1. It is seen from the “ew York agreement published by legal statute Yo 27 of 
the year 1976, which [agreement] is concerned with overcoming and punishing 

the so-called avartheid offenses, that the fact situations defined in Para- 
graphs 155. and 156, also belong within the sphere of apartheid offenses. 
Besides these two fact situations, Article II. of the agreement also defines 
other forms of racial separation and discrimination. Thus for example arbitrary 
arrest of members of the group, their illegal imprisonment, initiation of 
legislature or other measures in the interest of preventing the group from 
being able to participate in the political, social, economic or cultural life; 
denial of the right to work or to form trade unions; taking away the rights of 


ascembly and association, and so on, 


Instead of detailed listing of the committing behaviors the Proposal creates a 
framework fact situation and besides emphasizing the purpose of racial oppres- 
sion it designates the conmittine activity as commission of an act nrohibited 


by international law. 


If the racial discrimination accomplishes also the fact situation of a more 
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severe o*fense, for example genocide (Paragraph 155.), more serious offense 


nust be found. 
Title Rie 
“Var Crimes 


The Proposal adovts that viewpoint develope? in international law that war 
crimes belong among those offenses which violate the international laws of 
war, Considering that these o*fenses are committed under the circumstances 
of wer -- in harmony with recent international conventi-ns -- the Proposal 
calls these offenses war crimes and regulates it as an independent title of 


the Chavter of crimes against humanity. 


“ot to mention here the so-called miscellaneous war crime mentioned in 
Paragra™h 155,, there are seven fact situations within this Title. “lot only 
soldiers can commit these fact situations. Therefore it is not justified to 


place these orders among the military offenses. 
Violence Against the Civilian Population 
To Paragraph 15%, 


1. A person beloncing to the civilian pomlation and also a prisoner of 
war can be the passive subject of this offense, The prisoner of war is in 
an even more helpless situation than the civilian popilation of the military 


operation (occupied ) areas thus there is no reason to judge violence committed 


arainst him more leniently. 








Pararravh 15%. provites protection to the individual against violence and 
tyranny. The Proposal gives separate orders (Paragravh 15°.) concerning 


transgressions against property. 


Section (2) threatens the offense with the most severe penalty item if it 
causes death, This qualified case also exists if the perpetrator is guilty 
only of carelessness with respect to causing the death (Paracraph 15.). 
Placing the most severe nenalty into prospection is juctified bv the impor- 
tance of the protected legal objects -- human life and the international war 
laws -- and by the fact that ‘n time o* war the moral and humanitarian 
inhibitions become more lax, Therefore the interest of general restraint 


Aemands the most severe legal threats. 


Tns*ead of creating other qualified cases the Proposal makes it possible by 
Ge*ining an adequately broad framework of munishments that the verpetrator 
of this severe offense shold be ouanishable in the cases of all methods of 


commission by vroportional minishmentes,. 


2. Section (3) contains an example type legal interpretation for inhumane 
treatment as element of fact situation. International apreements contain 
the definition of the various methods of commission licted here under points 


a) throurh c), 


The fact situation defined in section (1) is apvlicable only if a more severe 


offense did not take place, If the act at the same time also accomplishes a 
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fact situation 74efined in other chapters of the Proposal, this mst be applied, 


assuming that its venalty item is more severe. 
Yar Plundering 
To Peragranh 159, 


1. This Paragraph differs fom plundering on the battle field defined in 
Paragravh 151, to the extent that the place of committing it is a broader 
area (of war operations or occupation) than the battlefield, and its objects 
of commission are not those persons who have fallen victims to waring actions 
(deat, wounded, or ill), But the civilian ropulation's property (including 
also the vroverties of legal persons) of the place of commission, That is, 
the text does not sneak o® the properties of civilian individuals (persons), 
but -- using the adjective of civilian next to properties -- exnresses that 


nonmilitary (civilian) property obfects are involved, 


“4th resvect to the cualitatively increased dangerousness of armed or group 
commission, the Proposal considers these methods of commission to be qualifying 
circumstances, The interpretive orders (Paracrath 137, voints 3. and 11.) 


define the concerts of armed and group commissicn. 


2. According to the Proposal, destruction of property items without military 
needs accomplishes a more severe offense, that of criminal warfare (Paragraph 


1460,). The person who plunders is not in commanding situation called uvon to 


fudge military necessity, 














The Proposal regulates war plundering -—- just as violence against the 


civilian vo ulation -- are subsidiary offense. Thus if the act which causes 
the damare accomplishes for erample ~ublic endangerment qualified according 


to Paragravh 25°. section (3) the verpetrator is guilty of this latter offense. 
Criminal Warfare 
To Pararravh 140, 


The faction situation of criminal war‘are was also included in the Proposal 
on the basis of generally accepted international lega’ ocrinciples, and on 
the basis of [international legal crinciples] worded in the record which 


suprlements the Geneva convention concerning the protection of war victims. 


Criminal war*are has a unique sub‘ect, namely only the military commander 
directing the war operation can commit it. In case of initiating the offen- 
sive mentioned in noint b) it is self-evident that not the arbitrary 
attacking behavior of the infividusl soldier mst be understood by this, 


but the m litarv operation, 


The text of noint a) even emphasizes the war operation character of the 
committing activity. The destroying, ruining acts wich damage the security 
of the popul-tion's li*e and property, committed by the individual warrior 
or such lower level commanders vho cannot ‘irect the war operation, are to 
be judged not according to the cresent Paragrath but to the orders of Para- 


gravh 15%. or Paragraph 159. 
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In case of armed conflict, protection of internationally protected cultural 
poods has been made mandatory by the Hague agreement rublished by legal 


statute “o 14. of the year 1°57. 


Plundering on the Battlefield 


To Paragraph 161. 


1, Perpetrator of this of*ense can be civilian person as well as soldier. 
The vlural and the frequentive verb form of "plunders" [the frequentive form 
in the "ungarian language means repeated action; its concise equivalent does 
not exist in English. It could be circumscribed if necessary by the aw«ward 
vhrace of "keeps plundering". Translator] used consistently in the Proposal's 
text for passive subjects indicate that only those actions can be included 
under this order which are committed to the harm of several injured parties, 


or on several occasions. 


2, According to the Proposal's standpoint the penalty item is sufficiently 
etrict to be adequate for the cases of all methods of commission, The 
variations of committing it with violence by accomplishment with arms or 

in criminal association make the perpetrators punishable for qualified robbery 
according to Paragraph 321, section (3), therefore there is 70 need to 


introduce qualifying circumstances, 
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Violation of Trace 


To Paragraph 162. 


The Pepulation (Articles %4. throwh 41.) apnended to the Yamie acreement of 
1907 emcerning the laws and customs of war fought on land orohibits the 
violation of truce, The countries narty to the a;reement, thus our country 
also, mnished this i-ternational offense since the violation of truce con- 
dition -- besides beine a dishonorable act according to the morals of all 
peoples —- can leaf to bloody repercussions, The consequences cannot even 
be estimated in atvance, therefore it is necessary to threaten the qualified 


case which involves mrticilerly severe concequences, vith stricter 7:nishment. 
Violence Against a Battlefield Envoy 
To Paragravh 143. 


The fact situation of th's offense is also part of the international law 
of war. Fven before the “age agreements the battlefield envoy and his 
escort were considere? invicleble and en‘ocyed venal law protection by the 


unvritten law of war of civilized people. 


Punishment for the milder forms of committing the offense (bodily violence 
of respect or bodily harm) is stricter than in the forms of "comon law" 
for such actions. ‘Sodilv harm {s threatened by more severe penalty than 


three years [loss of freedom? Translator], in its qualified cases the orders 
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applicable to these (Paragranh 17. sec. (3) secom! eventuality, secs. (4) 
ani (5)) must be anvlied for violence against battlefield envoy also. At 
thie last method of commission mentioned the rarticuler quality of the passive 


subfect is an argravating circumstance. 


Intentional killing o* the passive subject is to be munished by the penalty 
determined for qualified cases of taking a human life (Paragrath 166. sec. (2)) 
even if the qualifying circumstances written there do not prevail. The besis 
of this etrict fudgement of the penal law is that the violent act against the 
battlefield envoy not only endangers the person of the passive subject but 

also the hichly important military or other national interests. 


Abuse of the Red Cross 
To Paragraph 16d. 


1. Based on the Record sipnlementing the Geneva agreement publiehed by legal 
statute “o 32, of the year 1954 and concerning the protection of war victins, 
besides the emblem of red cross the Proposal also extends protection to the 
emblems of the red crescent, as well as of the red lion and Sun. 


The organizations which use the emblems mentioned serve mmanitarian purposes; 
resrecting them is the interest of every country. Therefore the fact that 


thev deserve venal law rrotection is recognised worldvide. 


Abuse of the insignia can take many forms, for example unauthorized vearing of 


{t or unauthorized display on a building or vehicle. 
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2. The emblems listed in the “ir-t pert of the fact situation symbolize 
international organization. In part the orders of the secon? owt vere mate 
necessary by the fact that ‘n time of var not only the internation«! organi- 
zations mentioned but also the civil defense organizations of the indivicual 
countries perform mmanitarian tasks. The members ani establisiments of 
there are also entitled to use a 7istinguishing sig (blue triangle on orange 


bace) and also enfoy crivileged legal stetus. 


Those establishments which contain dangerous energies (Cams, tikes, meclear 
power rlants) and therefore ¢armaring then may ‘nvolve catastrophic effect on 
the area's civilian nopul-tion can be distinguished by a special sign (3 orange 


colored circles). 


Tt 4 obviows that -— in hornmcny vith the international agreements mentioned 
in noint 1, — the penal lew shold also orotect the emblems (sirens) mentioned 


here. 


The fact situaticn also mentions signals among the objects of commission. 
This is necessary because the vehicles tranesvorting medical aid, or the 
wounded and the sick are entitled to ure light and radio signals which have 
been acreed upon, which crovice crotecti-n ‘for their user. Whrt har been 
ea'd eo far is also vali“ “or acts vhich deserve cunishment for violent acts 
arainst objects “ictinriicshed by such signal or abuser connected 1» [the use 


of] such signal. 
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Mher War Crimes 
"o Pararrarh 165. 


The Proposal's Special Part contains the fact situations of all offenses. 

The sole excertions are the war crimes defined by Paragranhse 11. and 13. of 
order “o 71/1945. (17. 5.) *F [prime minister] — notified ani supplerented 
by orter “o 1440/1945. (V. 1.) M2 — and eleveted to the strenght cf law by 


law “o VII. of the year 1945. 


There is no statute of l'mitations on war crimes (Pararpr-ch 33. sec. (2)). 
Theat ir, ar long as the nernet ator of war crimes cammitted during Worle Var I!. | 
may “till be alive, it is fustified that the Proposal should refer to these, 


Seripnating that statute which contains the order concerning then. 
Chapter XII. 
Crimes Agai-st the Person 


Me of the fundamental requirements of our renal policy is penal law protec- 
tion of the nerrons of citigens, Its outetarmling social significance jurtifies 
that the Proposal should place the chapter concerning offenses against the 
person immediately after the charters which contain the offenses against the 
state and mmanity. 


The offenses againrt the person attack ~he fundamental human righte deriving 
from individuality. Individuality is connected to man [tuman’] taken in the 
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biological sense, but is also sinpvlemented in social aspects. Therefore 
besides the conditions of man's biclogical existence, renal law mrotection 
mast also be insured for the excresrions and wanifestations of individuality. 
Thas the rights of versonality are tied on the one hand to life, trdily inte- 
srity and to the whole, on the other hand to human freedom and digitr. ‘ 


accordance with this, this Charter is divide? into two Titles. 


Title I. 


Crimes Against Life, Sodily Integrity, and Health 


Title I. incluces “hose offenses against the person which are directed 
afainct man's biological existence.  "n systemitizing the offenses the 
Proposal takes for “oundetion the exirtence of the cro’ected legal object 

and the weight of the attack arainst the legal object. Therefore Title I. 
gives orders about the of*enses which harm life, bodily ‘ntegrity, and health, 


then sneaks about those offenses which endanger these leral obfects. 


Taking a “oman Life 


To Paragrath 164, 


1. Tt de the traditional codified solution of the “ingarlan nensal law that 
on the one hand it @ictinguishes the killing of a man [human] as intentional 
an? as careless with resnect to the character of the offense, on the other 


hand -- within the intenticnal coordination of cammitting the offense - 

















[it distinguishes] between the varions formations of the offense with respect 
to their dangerousness to society. The 3-way subdivision of the acts of 
killing derives from this: The regulation of the basic case of intentionally 


killing a mar, and the qualified and privileged cases of this. 


2. The Proposal develops the qualified cases of intentionally killing a man 
“or the vervetrator's motivations and ourposes, for the particularly dangerous 
method which the commissicn presents to society, with respect to its quality 
which demands increased protection, Grouping the qualified cases was 
accomplished on the basis of the following logical consideration: development 
of the intention, the motivation, the manner of carrying it out, the person 
of the in‘ured party. The Proposal forms the text according to these 


considerations, 


a) Commission planned in advance increases the action's and the pverpetrator's 
Janrerousness to society not because of the manner of carrying it out but 
because the intention was formed and grew, due to weighing the act's commission 


an? the commission's consequence. 


b) Besides the base mrpose it is not unnecessary to refer to commission out 
of desire for profit because this is how the public knowledge also recognizes 
acts of killing committed for the ourpose of acquiring property. Since the 
majority of killings committed for base ourposes is committed out of desire 
to obtain profit and the latter is a characteristic, easily characterizable 


tyre, it apreared practical to place it in a separate point. 
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c) The Proposal defines the ortstanding dangerousness to society of cruelty 
not from the viewpoint of the injured party but from that of the perpetrator. 
Therefore regardless of what kind of bodily suffering or psycho] ogical torture 
the act of killing caused to the harmed perty, special cruelty exhibited in 
carrying out the act increases the perpetrator's dangerousness to society. 
Therefore the Proposal includes all manifestations of sadism under this 


qualifying circumstance. 


ad) The Proposal ties the increased penal law protection of an official person's 
life to the character of the person being official. Therefore this qualifying 
circumstance does not extend to cover persons performing niblic tasks (Para- 


gravh 2%0.). 


e) Killing of humans committed on more humans can be found if the action is 
committed on two or more humans; commission at the same time is not a condition 
for applying this qualifying circumstance; the accounting of responsibility 


mist be done in one proceeding. 


*) Mankilling [manslaughter] committed in a manner endangering the lives of 
many people can be found if the perpetrator besides the harmed party also 
endangers the lives of an indeterminate number, or determined but large 


number of persons without intending to kill them. 


g) The justification attached to Paracranh 97. of the Proposal refers to 


the fact that in killing the repetition appears ac a qualified case. According 
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to Paragraph 137, point 13. the repeat offender is a special repeat offender 
who on both occasions commits identical or similar offenses. Legality requires 
that in the offense formation threatened by the most severe munishment the 

law should define: whet can be considered offenses of similar character. 


Section (5) satisfies this requirement, 


3. The Proposal declares preperation for killing as well as killing cormitted 
out of carelessness to be offenses, in the interest of increased penal law 


vrotection of life, 
Manslaughter Committed in the State of Severe Excitement 
To Paragraph 167, 


1, The conditions of the privileged fact situation of manslaughter committed 
in severe excitement ore the following: the precondition for establishing 
severe excitement is that the perpetrator carry out his act in such upset 
condition in which his judgement is blurred, in which he is unable to consider, 
contemplete his action in the usual manner. It is a further vrecondition 

“or being able to establish the privileged fact situation that the emotion 

-~ at least to some ertent — be morally defensible; it is also a condition 
that the verpetrator has to act "within a short time consicering the circun- 


stances," thet is, in the condition of severe excitement, 


The rule of limited accountability (Paragraph 24. sec. (2)) is not applicable 
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merely on the basis of the perpetrator's degree of being upset. The fact 
that the perpetrator commits the killing while severely upset due to justifiable 


cause is considered by the Proposal by determining a more lenient penalty item. 


Thus creation of the privileged fact situation also serves the increased 
mrotection of life, because the consequence of limited accountability: the 


possibility of unlimited mitigetion of the punishment cannot be apvlied. 


The Proposal defines commission while severely upset due to justifiable cause 
to be a privileged case and attaches more lenient penalty item to it only in 
the case of killing. Such commission in the case of bodily h-rm mst be 


evaluated within the sphere of meting out the penalty. 
Collaboration in Suicide 
To Paeragranh 1468, 


The committing behaviors defined in the fact situation (inducement and 
extension of assistance) are accessory acts: when connected to the offense, 
they may be the foundations for finding incitement or accessory before the 
fact. In spite of the fact that the Proposal considers the basic act, the 
siicide contrary to the socialist idealogy, it does not threaten it with 
munishment because it would exceed the curpose of cunishment. Therefore 
due to the lack of the fundamental act it is necessary to threaten the 
"accessory" behaviors with minishment as these are dangerous to society and 


deserve vounishment. 
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Abortion 


To Paragraph 169. 


1. Artificial termination of pregnancy is risky medical interference which 
endangers the pregnant woman's health, not infrequently even her life. The 

risk connected to termination of pregnancy can be decreased to the lowest 
possible level by insuring avpromriate hospital conditions. Illegal termination 
of pregnancy is much more dangerous when abortion is caused mostly under 
inadequate circumstances, without the necessary circumspection and precaution, 
very often «under the conditions of unqualified charlatans and with tools which 


involve the danger of infection. 


2. According to the Proposal's standpoint tue penal law stance against the 
termination of pregnancy also serves to protect public health, as it is 
dangerous to society. Tllegal and criminal termination of pregnancy not only 
endangers the pregant woman's health, but also has harmful effects on the 
popil-tion's health care conditions, Even thoxgh the penal law cannot be 

the crime tool of pomletion policy, but it is unquestionable that the penal 
law protection against terminetion of pregnancy, since it is dangerous to 
society, also to some ertent and indirectly exerts an influence on how the 
number of births develops. "§Me to all these, society murt also protect itself 


arainst illegal termination of premmancy by means of the penal law. 


3, The objects of abortion are: the nregnant woman and the vomb's fetus. 











Therefore it is justified thet the law shold regulate abortion in the 
chavter of offenses against the person, among the offenses ageinst life, 


bodily integrity, and he lth. 


ZL. All offenses are illegal acts; offense does not take nlace in the case 
when rights insured in statute are practiced. With respect to this general 
crincinle of penal law the Proposal considers it unnecessary to separately 
emphasize th-t artificial termin-tion of pregnancy in a permitted manner, 

or having it terminated (order "o 4/1973. (XII. 1.) Bum D‘uinistry of Yealth] ) 


in a permitted manner is no offense. 


The Propssal consicers that person's act more severely who aborts the fetus 
of enother. It defines this as the basic case and threatens it with more 


severe runistment than the woman's action. 


Tt regulates the rother's behavior as privileged case, whether she aborts 
her own fetus or has it sborted by another; therefore the oregnant woman's 


act cannot be qualified according to section (4). 


The orders concerning the qualified cases of abortion are suitable for making 
the necesrary and rrover Jifferentiations between the actions which ocew in 
practice. Abortion done as business, or without the pregnant woman's aggree- 
ment, or causing severe bodily h-rn or danger to life are to be punished 

more severely. “he interpretive order of Paragravh 137, voint 7, crovides 
guidance for commission as business. Section (2) point c) and section (3) 


are in harmony vith regulating the qualified cases of bodily harm, 
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Rotily Harm 
™o Tarapramh 179, 


1. The Proposal defines one single basic case of intentional bodily harm. 
this is the light bodily herm defined in section (1). The severe bodily harm 


circumscribed in section (2) is a qualified case of light bodily harn. 


These two tyves of bo*‘lv hrm are separated from each other by the duration 
of “ealing, wh'ch the Proposal defines in days. That is, using eight days 
as foindation “or the curation of healing has foundations in experience: 

the moet favorable length of time by which the wound's anatomical »ealing 
takes nlace is eight days, that is, the wound usually heals on the eigth day. 
The Proposal connects the other qualifying circumstances to the basic case 


of botily h-rm and to severe bodily harn. 


Vhen determining the penalty items of the other qualifying circumstances, the 
Proposal groups the qualifying circumstances according to whether those 
qualify the light or severe bodily harms or order the botily harm to be 
munished more severely regardless of the duration of healing for the injury 
(illness), ‘The former are defined in section (3), sections (4) and (5) 


give orders abort the qualifying circumstances abort the latter. 


2. Part of the qualifying circumstances ic the same as oualifying circum-tances 
for killing, therefore the things mentioned there obviously also provide 


guidance for bodily harn., 
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The exnression of "lasting deficiency" includes bodily as well as intellectual 





Geficiency. Severe deterioration of health cannot unconditionally be identifted 


with lone duration of healing: based on expert opinion, the port trauma 


e“ntitic-n mst also be tal’:en into consideration when establishing the qualifying 


circumstance. A broad area of practical experience is available to the one 


applying the lew for finding bodily harm resulting in death as qualified case. 


The following deserve attention concerning bodily harm which causes danger to 
life: danger to life -- medically speaking ~— can be found in general if the 
effect suffered by the injured mrty harms a vital organ, causes secondary 
hindrance in the operation of vital organs, severe malignance causes internal 
or external bleeding, leads to such shock wh'ch requires s*ock treatment, 

or can be the direct cause of complications by onening the body cavities. 

“he perpetrator answers for causing danger to life -- as a result -- according 
to the Special Part's orders (Paracravh 15.), whether he is guilty of inten- 


tionality or negligence in this respect. 


Concerning the basic case -- bodily harm -- the perpetrator has to act 
intentionally. I* he is guilty only of carelessness, the act is qualified 


as bodily herr commtted out of carelessness, defined in section (64). 


Endangerment Committed Within the Snhere of the Job 


To Paragrath 171, 


1. ‘nelusion in the Penal Code of fact situations of endangering acts 
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committed within the sphere o* the ‘ob is necessary in the interest of 
increased protection of such legal objects in connection with which injury 
with large frequency and typically occurs from the danger situation, and the 
infury is so cignificant in a large mmber of the cases that because of this 
even the behaviors which cause the danger of injury occurring must be punished. 


2. The offense's legal object are the lives, bodily integrity, or healths of 


one or more people. 


Job is a collective concept which encompasses the entire concept of profession 


and also of vosition, 


When determining the circle of persons who commit the offense (persons subject 
to occupational rules) the Proposal starts out from the point that it would 
not sufficiently insure the protection of mman life, bodily integrity, and 
health if it were limited only to the cases of violating the rules of 
occupations involving increased danger or some selected occupations (for 
example medical treatment), or merely to violating some (for example job 


vrotection) requirements. 


But it also cannot see a reason to create an endangerment fact situation of 
general validity (which can be accomplished by anyone, in any way). That is, 
penal law responsibility mist be limited to those cases in which only this 
responsibility systen is suitable to prevent behaviors dangerous to scciety, 

to urge the correct behavior, and in which application of the penal law's force 


ie also in accord with the social avareness of lav, 
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Therefore the Proposal limits the venal law mrotection for occupational rules, 
quali*ving also the rules concerning the use and maintenance of firearms as 


occupational rules. 


3. According to correct internretation of the order, not only those belong 
within the conceptual sphere of persons subject to occupational rules who 
perform activity requiring trained qualifications, but also those who 
practice other activities tied to written or umvritten, generally accepted 
rules, regardless of whether they practice this activity for the rurpose of 


income, or not, 


L. Fndangerment committed within the ‘ob sphere is a material offense comiit- 
ted by the person who by violating the rules of his job exvoses another to 
direct danger, or causes bodily harm to another by violeting the rules of 
his job, The fact situation element of the danger's "directness" is necessary 
in order to narrow the sphere of its application in accordance with life's 


requirements. 


The penal law concept of direct. danger can be considered to have been [fully] 
developed. Direct danger means the realistic possibility of harm to bodily 
integrity or health, danger which has become specific for the situation and 
for the person. The essence is that the danger sho:ld appear by stepping out 
of its general character, ina definite, externally recognizable form, with 


respect to the individual person or persons, 
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In the causing of bodily harm the Proposal does not differentiate according 
to whether the injury healed within eight days or beyond this (Paragranh 17°. 
secs. (1) ani (2)), this can be evaluated within the area of meting out the 


penalty. 


5. The Proposal considers actual harm more severe than bodily harm as a4 
quelifving circumstance. The qualifying circumstances specify in both, the 
intentional as well as the careless variations of endanzerment camitted within 
the sphere of the fob, are in harmony with the qualifying circumstances of 
bodily harm and of the traffic offenses. 


Pailure to Fxtend Aid 
To Paragranh 172, 


1, It can be required of each citizen to extent the aid which can be expected 
of him to an injured person, or to a person who has gotten into a situation 


directly endangering h‘s life or bodily integrity. 


The Proposal extends protection not only to those who have become injured due 
to the reprehensible behavior of others, but to everyone who has gotten into 
a situation directly endangering life or bodily integrity. 


2. The offense's passive sub‘tect is the injured or the person who has gotten 


into a situation directly endangering life or bodily integrity. 
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When regulating the qualified case specified in section (3), the Proposal 
considered it ummecessary to refer to what behavior of the nerson cbligated 
to extend aid caused the injury or the situation directly endangering life 
or botily integrity. That is, penal lav evaluation of the verpetrator's 
behavior taken in this sense is not relevant. If this behavior exhausts 
the fact situation of some offense, the perpetrator -——- in accordance vith 
the rules of agglomeration -- ansvers for it with respect to the committed 


offense. If the behavior is not an offense, it is immaterial whether the 


person exhibiting it proceeded in it with or without guilt: his responsibility 


for failure to exten! aid can be found either way, if otherwise the conditions 
of oinishability exist. Since nobody is required to report himself [to the 
authorities}, the oractice contimes to be correct whereby the perpetrator 
of intentional offense cannot be held responsible for failure to extend aid 


to the person injured by his act. 


3, Paragrath 190, of the Proposal words such a fact situation by the name of 
"Abandonment" which threatens the driver of a vehicle involved in a traffic 
accident with ournishment if he does not stop at the scene, or leaves there 
without ascertaining whether amron- was infured. “he fact situation of 
abandonment is gsubdsidiary. Tus inasmuch as the traffic accident i-volves 
injury, and the driver of the vehicle causing the injury ‘oer not extend aid, 


he oves responsibility for failure to extend aid. 
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Failure to Provide Care 


To Paragrarh 173. 


1. uman life, bodily integrity, and healt> can be endangered not only by 
viol-ting the rules of ‘ob, but aleo indevendently of it. Such -ituation 
takes vclace if a person obligated to do so violates his obligation existing 
for the care of a person who cannot care for himself, and thereby places hin 
into a 4anger situation. Protection of life, bodily integrity, and health 
requires that the penal law should provide protection also against such 


behaviors. 


2. This offence can be camitted against that person who cannot take care 

of himself due to his con?ition or advanced age. The *ondition which makes 
the person unable to care for himself can exist due to age, illness, bodily 

or intellectual deficiency, but it is not excluded either that it is caused 
by other circumstance. Pegarding are, the Proposal emphasizes advanced age. 
*hat is, in practice the failure to care for, for the most part aged, helpless 
peonle takes place, therefore protection by penal law is particularly impor- 


tart in thie area, 


*his offense cannot be ccammitted to the injury of a minor. In case of failure 
to provide care for a minor, the fact situation of endangerment of a minor, 
defined in Paragraph 195. section (1) is to be applied as special fact situa- 


tion. 
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3. This of“ense can be carmmitted only by the person who on legal Dasis has the 


responsibility to care for the injured party. This caretaking responsibility 
can derive from statutory regulations (family ties), contract, or other per- 


sonal relationship existing between the injured varty and the perpetrator. 


The content of care derends on the condition of the person needing it. It in- 
cludes satisfaction wot only of the etrictly interpreted physical needs but 
performance of all tasks necessary to maintain life, bodily integrity and 
health, insuring medical treatment in the given case, also sup dying constant 
supervision and control. 


L. The offense is cam itted when due to failure of the person obligated to 
trovide the care, realistic possibility of harm to the infured party's life, 
bodily integrity or health comes into existence and the vcerpetrator's intent 


extends over it. 


Title TI 


Crimes Against "reedom and fuman “imnity 


Penal law protection of freedom ani ‘aman dignity follows from the social sig- 


nificance of the funderental rirchts of citizens recognized in the Constitution. 


The socialist social conditions insure the realization o* citisens' rights. 
The penal law provides crotection arcainst behaviors which hinter the realiza- 
tion of citizens’ riehte where this is specifically needed ani the toole of 


penal law appear cuitable for thie. 
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Title II encompasses those fact situations which are directed against the 
rights of citizens. Freedom of action and personal freedam, respect for pri- 
vate home and mail secret are rights the protection of which belongs within 


the sphere of penal law rrotection of mman freedan, 


Numan dignity ir an inseparable rert of man's personality which requires penal 
law protection particularly with respect to honor, Title II attaches penal lew 
consequences to the various formatione of attack against human dignity and 


honor. 


Compul sion 


1, The effort of croviding as complete a protection as vossible to the vrotec- 


ted legal object as possible justifies declaring canmlsion to be an offense. 


Against those acts which attack human freedam, Chapter YI'. Title II of the 
proposal defines svecial fact situations: violation of versonal freedam, vio- 
lation of private residence, etc. But besides these a fact situation is also 
needed which protects the freedom of human acts in a broader area. Among the 
behaviors which can be considered here, those reach the dangerousness to 
eociety which defines the offense which are carried out with violence or 
threat. This it is justified to declare all such behaviors to be offenses 
which by violence or threat influence the injured party's freedom of action, 


which causes him to act not in accordance with or even exactly contrary to his 
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free will, in this sense to do something, not do or endure something. 


This consideration provides the legal po icy justification for the fact situa- 


tion of canpulsion. 


2. The Provosal differentiates between the offense's types according to the 
character of society's definite interests which it wants to protect. Put a 
fact situation created for the purpose of protecting any interest necessarily 
also vrotects mman freedom, inasmuch as it is carried out with violence or 
threat. Therefore the circle of the commlsion fact situation's validity ex- 
ceeds the limits of Chapter XII: all such offenses which are carried out with 
violence or threat could also be included under the fact situation of 


compulsion, 


In such case, among the competinr fact situations of offenses the judicial 
practice establishes guilt in the offense threatened by the more severe 
punishment. According to the croposal's standpoint, however, it follows from 
the ceneral character of the “act situation of compulsion that compulsion can 
be found only if other offense did not take place, The other occurred offense 


must be found even if its renalty item ie milder than that of canpulsion. 


This is why the statement "inaammich as no other offense takes place" appears 


in the fact situation of Peragraph 17. 


3. Naturally the situation is different if the action accomplished does not 
exhaust the elements of another offense's fact situation (for example because 


the threat applied was not according to the fact situation). 
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According to the Proposal's Paragraph 138, threat ie: placement of severe dis- 
advangate intc prospection, which is suitable of arousing serious fear in the 
threatened. Such fact situations can be found in the Proposal (for example 
Pararraphs 197., 321., 322., etc.) which define the concept of threat more 
nerrowly. For these offenses only direct threat against life or bodily integ- 
rity are to be understood under threat. Therefore in all such cases where the 
threat included in the fact situation is not directed at the specified legal 
object, for example at life or bodily integrity, but its content is such that 
it arouses serious fear in the injured party, can be included under the fact 


situation of campulsion. 


The fact situation's general character can involve the danger that practice 
dravs its circle of application too broadly. The Proposal, in order to insure 
the vroper annlication, attaches materialization of the fact situation to 


result, to causing significant harm to interests. 


Vaterialization of significant harm to interests must be established in ac- 
cordance with the concept develoved in judicial practice. This can be harm to 
the mublic interest, as well as to interests of individual persons, It can 
manifest itself not only in material disadvantage but also in disadvantages 
of another character -- Rarm to the family's honor, to good reputation, etc. 
Significance of the harm to intereste can te determined only on the basis of 


all circumstances in the case, on the basie of the character, direction, 


social judgement of the harm to interests, 











Violation of Personal “reedam 
To Paragraph 175. 


1. The concept of versonal freedom encampasses many directions of the manifes- 
tation of versonal freedam, The Protosal serves to protect man's freedom of 
action by penal law. And since the fact situation of compulsion — as we have 
seen — protects the freedom of human action in the broadest circles, inasmuch 
as it is being attacked by means of violence or threat, Paragraph 175, protects 
a definite area of freedom of action: the freedom of changing one's location 
{in fungarian: a more descriptive, thouch awkward "place of keeping himself". 


Translator]. 


2. “When definine the fact situation of this offense, the Proposal avoids 

going into excessive detail, and defines the committing behavior in depriving 
another of his versonal freedom. This encompasses all those behaviors which 
limit or hinder the injured party in movement, changing his place of selecting 


his location, 


3. Peparding the qualified cases: a) It is proper to judge the baseness of 
reason or of purrose on the basis of social, moral viewpoints, Long lasting 
anger, hatred, revenge, jealousy qualify as base reason or purpose, Violation 
of personal freedom committed for the purpose of causing damage to the injured 
party qualifies as having been committed for base reasons, Violation of per- 
sonal freedom carried out for compensation, as all offenses committed for 


such reason in general, accomplishes the qualified case. 
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b) The thought that penal law evaluation involving a person's characteristics 
as official person cannot be separa.ed —— either concerning the perpetrator 

or with respect to defense — fran the official procedure, runs through the 
Proposal's regulation. Consistent execution of this thought also justified 
the wording of the qualified case under consideration. Therefore the Proposal 
threatens with larger venalty not those who carry out their acts by simulating 
"official quality," but those vho , simulaté) "official procedure." 


Thus this qualified case encompasses all those activities which are made 


to appeer as activities of state organs performing public authority activities. 


c) By tormenting the pub’ic language understands the causing of all tyves of 
bodily or pevchological suffering, misery, torture, The Proposal's qualified 
case interprets this concept more narrowly. That is, if the act causes such 
herm to the injured party's body or such detericration of health which the 
penal statute cunishes anyway, this —- also taking the penalty items into 
consideration -— is not a qualified case but the basic case of violation of 
personal freedom, and in connection with this in agglomeration for example 


the causing of severe bodily harm may be found, 


The method of tormenting may take many forms: starving, withholding water 
(4rink), keeping under inhuman circumstances (in dark, in cold), ete. Threat- 
enning the injured party with mortal danger, holding him in the fear of death, 
untrue news about his relation, for example informing him of mortal illness, 


etc. 
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d) It increases the dangerousness to society of the violetion of personal 
freedom if it causes significant harm to interests. Warm to interests can 

be not only of material character, but all types of disafvantageoud consequences 
which affect the injured varty, consequences of personal, family, moral char- 


acter alike. 


That comsequence for example also provides the foundations for this qualificetion 
if the injured mrty due to having been deprived of his personal freedom can- 
not be nresent at a vitally important conference, misses the negotiation of 


some highly important contract, etc. 
Violation of the Privacy of Private Fome 
To Pararravh 176, 


1. Protection of human freedom and dignity is an important interest, thus 
the significance of an act attacking or harming this -- its dangerousness to 
society — are not to be belittled. But when deciding the question of 
whether some behavior dangerous to society reaches the level of offense, ve 
mict start out not only from the character o* the interest desired to be 


crotected but it also mst be taken into consideration what is the degree -- 





in general -~- o* the dangerousness to society of the behaviors specifically, 
the “angerousness to society of the actually accomplished acts which occupy 
the crimefighting organs. 
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Among the licenses representing human freedom, the fact situation of 
violstion of the privacy of private home protects undisturbed use of the 
avertment. The Constitution also declares in the inviolability of crivate 
home. Yet the Proposal adopts the standpoint that it is not justified to 
declare all behaviors which commit what qualifies as violation of a private 


home according to the legal regulations in effect, to be offenses. 


In develoving its standvoint, the Proposal took the following into 


consideration, 


a) Sentencing experience shows that a significant portion of behaviors which 
accomplish the violation of private home occur not as independent actions 

but in connection with some other punishable act, for example with theft. 

And since that theft -- accamplished with respect to a value which does not 
exceed the value limit of rulebreaking -— which the perpetrator carries out 
by entering into a room or into an enclosed area belonging to it, using 
misleading or without the knowledge and agreement of the authorized person 
fuser), qualifies as misdemeanor theft (Paragraph 3146. sec. (2) point f)), 
these actions which according to the law in effect qualify as violations of 
private home -- that is, offenses -- in the future will continue to be judged 


without change as offenses, 


b) Those living conditions on the basis of which -- in earlier tines -- the 


viol-tion of private home has been defined have also changed. “ven the 
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ministerial fustification “or the law now in e“fect refers to the fact that 
due to our changed circumstances a significant part of those actions which 
quali*y as violation of priv-te nome are carried out as a result of co-tenancy 
relationship or of other forced conditions of living together [sharing a 
dwelling]. (It must be mentioned here that co-tenancy today can no longer be 
created.) In a significant portion of the discovered cases the reason for 


committing it indicates opportunity rather than criminal intent. 


c) Significance mst be attributed also to the fact that the legal regulation 
now in effect -- in agreement with the regulations of cocialist codices -- 
does not cover sich rooms which are not under the control of orivate persone. 
The fact situation of moving in arbitrarily, as defined in order 

Yo 17/1968 (IV. 14.) Korm. [Gove-nment] Paragrach 146., concerning the 
individual rule violeti-ns declares the occupation of a vacant room belonging 
under the effect of the statute concerning room management, or arbitrarily 
moving into it, to be rulebreaking. According to the experience the procedures 
which have been started for rulebreaking also serve their function -- 


society's protection -- ell. 


Based on these considerations the Proposal does not declare those cases of 
private home viol-tion to be offenses which are defined as the basic case in 


the law now in effect. 


2. But the situation is 4ifferent in those cases in which same circumstance 
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increases the action's dangerousness to society, for examnle committing it 
at night or while armed — those circumstances in general which the lew now 
in effect considers to be qualifying circumstances. The Proposal also 
considers these fact situations to be dangerous to society in such a degree 
that it considered it justified to declare them to be offenses. 


3. The fact situation of violating the crivate home occurs, the act is 

illegal if the perpetrator acts against the will of the person living there 

or of the one exercising cmtrol, But “or an offense comitted with violence 
or threat this element of the fact situation is not necessary: that is, 

the verpetrator who enters or stays in the apartment, etc. in such manner 
camnot do otherwise, The situation is similar when entering by ivitating 
oficial orocedure, In this commission even though the entering was pernitted, 
but the giving of permission is based on misleading, that is it does not 
express the actual wil) of the injured party. 


This recognition determines the fact situation's structure. The Proposal 

describes that method of commission in section (1) in which the perpetrator 
uses violence, threat, or deception; but in section (2) the element of fact 
situation is to act “against the will of the person living there or of the 


one exercising control." 


4. "wellings are all such rooms which -- even if only temporarily — serve 
as places for people to stay. It is a basic criterium that the room be 














intended ‘or residence. “rom this viewpoint the Proposal does not differentiate 
according to whether real estate or a movable object is involved: sleeping 
car, house on wheels, tent, etc. alike come under the concept of dvelling. 


Other room means such enclosed building or part of a building which serves 
not as apartment but “or some other, rrimarily economic activity. ‘Such room 
foes not have to be contimous with the roam serving for living mrposes, it 
can be for example an independent economic building also. As the vord is used 
by the Proposal, rooms are all such rooms also which are in close connection 
with the room serving as dwelling, for example basement, attic, stairvell, 
balcony, etc. 


Fnclosed space is such area where it is possible to enter legally only through 
the use of equipment designed for entering, or where entrance is possible 
by exerting chysical effort through such obsctacle which was installed for the 


surpose of crotecting the place. 


5. The behavior which camits the offense is entrance into or remaining in 
the apartment. “ntrance assumes that the perpetrator's entire body gets into 
the apartment: leaning cr reaching in through the window does not yet 
constitute "entrance." Femaining in is: not leaving the apartment etc. in 


snite of being told to do so, 


&, The General Part contains the definitions of comitting with arms, while 


arre?, in group (Pararravh 137, point 11, Paragravth 138.). Committing at 
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night is to be fuiged in cities generally in accordance with the time of 


locking the gates -— 11 o'clock in the evening —, but in smaller localities 
in accordance with the local customs, in general cammitting after 10 o'clock 
in the evening corresvonds to this element of the fact situation. 


7, Preventing ancther from entering into his apartment, other room, or 
enclosed location belonging to these (section (3)) accomplishes the misdemeanor 
of violating a private home only in that case if it is accomplished in the 
manner defined in sections (1) or (2). 


8, The Proposal fudges the dangerousness to society of commission at night, 
with arms, while armed, or in group to be of mich degree which coupled with 
violence or threat juctifies a more severe penalty item. Therefore committing 
the basic case defined in section (1) according to pointe a) through 4) of 
section (2) calls for the penalty item according to section (4). The qualified 
case defined in section (4) does not concern the committing behavior according 


to section (3), 
Violation of Private Secret 
To Paragranth 177, 


1, The fact rituation of violating private secret is built on the fact that 
in our society it can be demanied of all such persons to keep crivate secrets 
safe who -—— during the course of any function — come into posseseion of such 


secret. 
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The Proposal insures such broad—bared crotection of mrivate secret by the 
order that it does not limit the orotection of secret to “ata learned during 
the occupation, but extends it also to the office — assigment -— fulfilled 
4uring the miblic assigment. This regulation corresponds to the fact that 
in the social, rcolitical, economic, ani cultural life ow society has created 
mumerous such organizations in connection with the operation of which the 


citizens perform their public activity, live their social life. 


2. Breat-based crotection of ocrivate secret wins exmression in the fact 
eituation in one more respect: in defining the obtaining of "secret." That 

ic, *rom the intured party's viewpoint it is immaterial how the perpetrator 
came into the secret's possession; "is interest is manifested in not wanting 
another unauthorized verson to learn it. Therefore the fact situation does 

not contain any kind of restriction regarding the obtainine of secret: the 
person affecte’ must keen the secret he learned. Therefore it is immaterial 
whether the infured party entrusted the secret to the perpetrator, or the 
perpetrator learned it in another way, for example on the basis of commnication 


by a third verson, 


3. According to the generally accerted definition, crivate secrets are all 
such facts, circumstarces known only by few to the keeving of which the 
affected verson's aprreciable interert is linked: orivate secret, Thus any 
kind of confidential data of versonal, family, ocroverty connection can be 


secret, 
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The secret nature of some fact must always be jciged om the basis of the 
specific correlations. Thue secret is a relative concept. In the given 

case for example some deficiency — pthysical as vell as intellectual deficiency 
— can be qualified as secret, inasmuch as revealing it may harm the affected 
purty's interests. 


4. Such interests may be attached to learning the private secret by a specific 
person which soctety must recognize. Therefore in general the penal lavs 
permit the revealing of secret in case of proper reason. The Proposal satis- 
“les this viewpoint by connecting the possibility of revealing the private 
secret to the existence of good reason. Good reasons are all mich situations, 
conditions, circumstances, etc. the weight and significance of which super- 
scedes the interest attached to keering the secret. 


Sood reason is one of the permitted cases of revealing the secret. There are 
@ich eituations -~ and the law must honor these also -—— when revealing the 
secret is an “obligation.” Im cases of witnessing and providing expertise 

— inasmuch as the witness or the expert have been released fron their rights 
of immunity fappears wrong, reverse, redundant: perhaps it should be ‘grented 
their rights of immnity'; however, sic. Translator] — testimony corresponting 
to the truth must be given, true statements must be made even in the case if 
private secret is revealed by this. 


5. In accordance vith the Proposal's use o* the word, in this fact situation 


also it designates that harmful result with the expression "sigificant harm 














to interests" the occurrence of wrich can be considered to be qualifying 


cireumstance. 


Violation of Mail Secret 


To Pararra™h 178. 


1. The nature of com munication made Guring the course of man contacts vill 
determine in what circles it can become known, Yefinition of this personal 
circle is the intererted varty's right. It is a social need that learning 
the content of communicstions should be limited to this circle. Protection 
of this social need is crimarily the interested varties' tark, they must 
take care that the content of their communications should not be learned by 
unauthorized nersons. Therefore the requirement is that the communication 
should be in such form which — besides exnressing: the possibility of 
learning the commumication is desired to be limited — at the same time 
ineures that the unauthorized person should be able to learn it only in ways 


vhich are not vermitted. 


Learning the communication's content in unpermitted ways is dangerous to society 


in such an extent that declaring it to be an offense is justified. 


2. As thie avvears from the above, designating the object of commission hes 


great significance in determining the fact situation. 


Tt is not sufficient *- designate the objects of commission as "letter", 
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"restricted document" and "telegram". The method of cawmmnicating throughts 
by recording them on magnetic tape ie also pomlar today. And with the advance 
of technology these means cannot be foreseen which will also be suitable to 
record thoughts and to forward them. Therefore the use of such a concept of 
general validity is necessary which includes all such possible means without 


naming them more closely. 


The Proposal the word usage "soaled shipment containing message" [communica- 


tion] to be the most suitable for such comprehensive designation. 


The sealed nature of the shipment expresses that demand of the thought's 
transmitter that what is commbicated by him should be learned only by author- 
ized persons — vrimarily the addressee, Keeping the communication's content 
secret is moral obligation; it can be expected of all thoee who learn the 
content of sealed shipment that they should not forward it « mtrary to the 
sender's wish, But it is not practical to draw the penal law crotection so 
broadly. Therefore the fact situation punishes only the intentional behavior, 
that verson who acts in order to learn the shipment's content. Therefore it 
specifies the obtaining and the opening of a sealed shipment, and giving it 
to an unauthorized verson -— in order to learn the content of it — as the 


committing behaviors, 


3. The fact situation's second part punishes the deciphering of shipments for- 
warded by telecommunication equipment, The word "deciphers" expresses the 
efford exerted in order to learn the comminication's content, so that it is 


purpose-oriented behavior. 
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Slander [also Libel] 


To Paragraph 17%, 


1. Ponor is favorable judgement developed in the social surroundings about 

the person, his traits, character, behavior, Puman dignity is expression of 
that demand that the person, the individual should be treated in accordance 
with the minimal requirements of cultured method of contact developed in 
society. “hen the lav orotects honor as an object of venal law, this crotec- 
tion also has effects in two directions: it protects the individual, the person 
against acts which harm -- endanger -- vartly his respect in society, and 
partly his Imman dignity. 


This duality of the legally protected object mrovides guidance to a certain 
extent also for the demarkation of the two fact situations protecting honor: 
slander and defamation. The slander provides protection [sic!!) primarily 
against those acts which attack the injured party's social resvect, social 
valuation, and the fact situation of infury to honor [defamation] protects 


the peruon's, the individual's human dignity. 


2. “ith resvect to separating the two offenses, the Pronosal starts out from 
that fact of experience that veople -- in great generality — beleive “acts 
better than mere statements; facts have preater convincing power, Therefore 
facts have the dominant role in forming ovinions, thus also in passing favor- 


able value judgements ceveloned in connection with the person's, the 
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individual's honor, Since slander creates the danger of destroying, chancing 
the favorable value judgement develoved in society, the cammitting behavicr 


must also be connected with a fact suitable to do so, 


Therefore one of the methods of separating the two offenses is that the 


activity which commits slander is in connection with a fact. 


from the nature of slander follows that it is suitable to iujure honor only in 
that case if the “act suitable to do so comes to the knowledge of another 
person. Put violation of human dignity takes place already when the infured 
varty learns of the violation, Therefore the Proposal defines commission in 


another's cresence as an element of slander's fact situation. 


3, The behavior which commits the slander is: stating, spreading a fact, 


or using an expression refering directly to the fact. 


“tating the fact is: communicrtion based on personally acquired information 
about some phenomenon having existed in the paset or existing in the cresent, 
Stating a fact in its uniqueness and definiteness is to be sharply distin- 


puished from a value judgement mate in general terms, suitable to in‘ure honor, 
“tating a fact is accomplished if the harming statement defines in a uniquely 


recognizable manner the injured party's action, 


Screating [something] is forwarding the fact situation, The fact in this case 
is bared cn the exnerience, obrervation of others. Direct expression referring 


to the fact is: selecting and forwarding some characteristic movement 
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from a fact in such a way that reasonable speculation can be made from this 


for the whole, 


“tating some fact, spreading some fact, or using an expression referring 
directly to the fact is suitable to harm [someone's] honor if the fact -- in 
case it is true -- aan be the basis for initiating penal, rulebreaking, or 
fiscivlinery procedure against the harmed party, or can decreare in any way 
the in‘ured party's social appreciation, 


4. Amyone can be the pnessive subject of slander; even such person who has 
no [lege] ability to act, for example child, mentally ill. that is, certain 


social expectations exist against these persons also, 


5, Qualified cases of slander are: a) commission with base reason or 
murvose, The Proposal consistently remresents that standroint that besides 
the base reason it is necessary to decignate the base curpose also, because 


not all acts with such motivation can be included under the former. 


b) The General Pert contains (Paracravh 137. point 10,) the definition of 
the concert of general mblic. It is fundamental for this qualifying circum- 
stance also that the important thing is not the method of commission -- 
resulting in general mblicity --, for examvle commission through press or 
by means of multinlication, this is not the fact which increases the action's 
dangerousness to society, but that consequence that statement of the fact, 
etc. which accomplishes the slander comes or may come to the knowledge of 


many, possib’y innumerable persons, 
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c) The significant harm to intereste -—- as qualifying circumstance — is a 
factor apvearing on the objective side of an offense against a person, 
increasing the depree of dangerousness to society. Therefore causing harm 

to interests is also an element of fact situation in compulsion (Paragrath 174.) 
and is a qualifying circumstance in violating private secret and the mail 


secret (Paragrarhs 177. and 178), ete. 


&, Slander can be established only if the action committed did not at the 

same time herm or endanger some other legally protected object, that is, if 
through the person of the harmed party some other legally protected object 

did not euffer injury. But if a more severe offense did occur, the perpetrator's 


guilt murt be established in the more severe of“ence, 


Based on this consideration, not slander but agitation (Paragravh 148.) mst 
be found if the stated, etc. fact is suitable through the person of the harmed 
party to for examvle generate hatred against some nationality, and the perpe- 


trator carried his act for this purpose, 


7, The illegality (dangerousness to society) of slander -- according to 
judicial practice — is excluded by a) fulfillment of the obligation to report 
when it ie the citizen's duty (denunciation, registration); b) statement of 

a fact made during the course of fulfilling the witnessing obligation; c) 
declaration made in a case in progress before the authorities verbally or 

in a document regarding the case, in the interest of judging the case and 
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made within the necessary framework; d) fulfillment of official obligation, 
for example bringing the material of personal record to the knowledge of the 
authorities; e) report [news revort| made of a court trial or session of a 


netional organ, 
Injury to Honor 
To Paragranh 130, 


1. By creating the fact situation of injury to honor, the law now in effect 
also vrovides venal law protection against actions which harm human dignity. 
Though indirectly -- as the justification attached to Paragraph 179. also 
pointed this out -- the fact situation of slander also vcrotects the human 


dignity. 


2. In the foregoing (see the justification attacted to Paragranh 176.) refer- 
ence has already been made to that fact also that according to the Proposal's 
stendpoint when deciding the question of whether some behavior dangerous to 
society reaches the level of offense, we muct start out not only from the 
character of the interest we desire to protect but it also met be taken into 
consideration what is the degree -- in general -- of dangerousness to society 
of those concrete acts which have actually been accomplished, which occupy 


the crimefighting organs. 


It is the exverience of the sentencing practice that a significant part of 


the actions which qualify as injury to honor according to the law now in 
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effect does not reach the degree of dangerousness to society which defines 


the level of offense, 


Tt hes already been discussed in differentiating between slander and injury 
to honor thet slander is accomplished only by the use of exuressions referring 
firectly to some fact, but injury to honor is also by the use of such exrres- 
sion which does not refer directly to the fact, from which unambiguous 
conclusion cannot be mate for a svecific event, havpening, phenomenon. In 
parctice the expression which injures honor in numerous cases avpears in the 
“orm of adiectives which harm honor, Such adjectives are for example ass, 
stunid, goofy, etc. and are often spoken under such circumstances that in 
the svecific case -- even with respect for the personal rela*ionshin 

between the u-er of the expression and the addressee -— the act is not 
Janperous to society, Sut if the use of these exnressions is motivated by 


their insulting content, character, being held responsible is a social demand. 


But be‘ng held resvonsible is nct unconditionally identical with declaring it 


to be an offense. 


3, The fact cituation determines two behav'ors “or committing harm to honor: 
use of an exvression suitable to injur the honor, or committing some other 
such act. ther such acts are for example pointing to a part of the body, 


priracing, other vsointing, etc. 


Rut ‘n general the degree of 4angerousness to society of the berating abuses, 
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rointing, etc. does n-t exceed the degree of dangerousness to society of 
rulebreakings. Therefore the Provosal's evaluation o* the basic case of 
injury to honor according to the law now in effect is that the degree of 
Aangerousnesse to society manifested in it does not reach that level which 


would justify declaring it to be an offense. 


4. “owever, those cases demand more severe valuation in which the method 
of committine is more rude, or when the offense is carried out under such 


circumstances which herms the honor in an increased extent, manner. 


Me of the characteristics of our society is that the citizens are participating 
in the handling of mblic matters in increasing numbers, "uring the course of 
our development a part of the state's tasks have “scene social tasks, Such 
tasks are carried out by the citizens in the course of oublic assignments, 

Penal law crotection of acting in the mblic's interest cannot depend on the 
form of this. Action in the mblic interest without assignment demands equal 
protecticn with the fulfillment of mblic assignment, In the same way increased 
vrotection is jurtified also in that case when the injured prartier suffer the 


infury to honor during the course of verforming their vork. 


The reasons for declaring commission before the general mblic to be ~unichable 
apree with those mentioned in the fustification attached to Pararrath 17%, 


section (2) noint b). 


5. The present judicial oractice “or example classifies slapping on the face 
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vhich causes discoloration tt when the skin is not broken, and thus it dors 
not sual‘*y as bo‘ily hrm, as infury to honor committed in a conspicuous 
vase mamer an? calls it botily injury to honor; practice includes here 

the “lioping of the iniured party's nose, nouring filthy liquid on his boy, 
knocxing off his hat, spitting on him, etc. Grabbing, vetting the iniured 
party's body or some part of his body, if it is not directed «* -tisfying 


or srousing sexual desire, is also injury to honor. 


The Proposal calls this more rude mamner of committing injury to honor as 


iniury to honor committed in a "bodily" manner. 


“esecration 


To Paragrayh 171. 


The “act situation of fesecration crovides protection arainst those acts 
which 4ishonor the dead or his menmory in the mamer “efined in the fact citu- 
ations of slander or i-jury to honor, The offense may be directed against 
the “avorable cocial value judgement developed about the dead verson, or 
firectly againct the corpte or the objects assigned to the dead person's 
memory. Tt avpears also from the fact situation's nane that the offense's 


legal ob‘ect is the resvect®:l feeling connected to the dead verson. 
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Proo® of Facts 


™"o Paragra™ 197. 


Statement, ctc. of an wumtrue fact unconditionally ertablishes the fact 
citustion of slander, Statement, etc. of a true fact may also be slarier, 
but the Proposal permits that proof of facts be ordered if the mblic interest 


or anyone's just interert motivated the verm ‘tor to state, etc. the fact. 


Public interest is everything that affects the state, society, their institu- 
tions, as well ac the ‘ndivitual collectives, “he interest's character is 
immeterial, all facts affecting the political, economic, cultural, etc. life 
can be subifects of oroving reality. Private interest may attach to all such 
fact: which affect the injured party in versonal, family, croperty, etc. 
respects, Sut it is a condition “or nroving the facts that "justified interest" 


he involved, 


‘Then orderine that the facts be proven, it must be examined in what relation- 
chip the interert attached to having accomplished the statement, etc. of the 
fact and the lege] injury caused by the attack on honor stand with each other; 


isn't there a lack of srovortion between the two types of interests. 


Proof of facts is not in order if the injury to honor was done with berating, 
amisive expressions without factual c-ntent. If the act attacks a woman's 


honor, oroof of the facts is not excluded but it must be examined with increased 


care whether the complaint referring to it can be entertained, 








"rom the viewnoi-t o* establishing the correctness of stating, etc. the fact 
eomplete harmony between the stated and the proven facts is not indisvensibly 
necessary. The nroof of facts is successful also if the essence of the 


rtaterent of facts hes been oroven true, 
Cornlain® and “esire 
To Paragrath 183, 


1. The infury caused by offences to freedom and man dignity ic orimarily 
mrivete in character. The mature of a part of these offenses is mich that 
in many cases it depends on the injured party's fudgement, on the relation- 
shiv existing between him amd the perpetrator vhether the action which 
accomplishes the legal fact situation is dangerous to society at all. 


Therefore section (1) makes ounishability of the perpetrator of violating 
the orivate home, violating mrivate secret, violating the mail secret, 





slanter, injury to honor, and desecration devendent on submission of c-mplaint. 


Put the characters of compulsion and viclation of personal freedom are such 
thet the actions which accomplish the legal fact situetion are dangerous to 
society regardless of the injured party's judgement. Thus it is not justified 
to link the sunishability of these two offenses to complaint. 


2. “esecration infures the respectful feeling of the 4eceared person's 
reletives and heirs, therefore section (2) authorizes the relatives and heirs 
of the deceased to file the complaint. 
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2, ({Excression of) desire is rrecondition of ounishabdility in the case of 
slanter or injury to honor committed to the injury of e verson enioying 
Ainlomatic or other versonal immunity baced on internstional lev. The 


injured varty must declare this through diplamtic chamels. 
Traffic Offenses 


The Pronosal includes traffic offenses in « sevarate Chapter. “his does not 
mean that an inderentent "nenal tra*fic law" is developed. The general 
senal law crincinles and rules are valid for tra*fic offenses also, but this 
etructural solution ermvhasizes their relative independence. That is, the 
penal law mict take it ‘nto consideration thet all branches of traffic, and 
mrticulerly traffic on the mblic roads is growing very rarvidly, and it is 
an increasingly imoortant comvonent of society's life, with unique social 


eonfiticns, legal and roral rules. 


The mubject of offenses cleced in Charter XIII. is the safety of railroad, 
a'r, water, and public road tra*fic. But the Proposal orders th-t causing 
injury or death not on the ublic roads by viol«ting the rules of driving 
vehicles on the ~wblic roads are aleo to be tunished as miblic roa@ offenses 
(Pararrath 191, sec. (1)), With respect to their character these behaviors 


are also tra*’fic offenses. 
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Offense Against “raffic Safety 
To Paragra™ 1%. 


1. The order crotects the safety of railroad, air, water, and prblic road 
traffic arainst attecks by persons who are not subfect to traffic regulations 


("outsiders"). 


Section (1) defines the offense's basic case, with several committing 
behaviors. The first one among these is causing damage to the obfects of 
commission ‘isted in the Proposal. 


Among the obifects of commission the "traffic roadvay" and : *“wehicle"™ ave 
comprehensive emcects. Traffic roadway ie the railroad track, enclosed path 
of electric street car, the ~ublic road, etc. As used in this order, vehicle 
can be railroad, aerial, waterway or cublic road vehicles alike, The “oner- 
ating equipment” is such evuiment, structure, apparatus, etc. which directly 
serve the sa*ety of traffic, ant furnishings of these are such auxiliary 
obiects the ~urnose of which is indirectly this same. The exnressions of 
"creating obstacle® or "removing a traffic signal" do not require interpre- 


tation, 


"Changing a tra*fic signal" is any kind of unauthorised modification of the 
signal. "“isleading signal® is a false signal suitable to cause mistake, 
misleading. 
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The general rules rrovide euidance for intermreting viclence or threat. 


Listing the committing behaviors is not complete: according to the Proposal 


the offense can also be committed "in other mamers.* 


2. The offense occurs if the pernetrator endangers the safety of trafic. 
Such emmcrete situation must be understood by this vhen the danger of 
accident exists which injures the life or bodily integrity of others or 
cans*s significant material damace. In the absence of this the act accomp- 
lishes some other offense, for exanle damaging. 


3. “he qualified cases defined in section (2) determine differentiated 
resvonsibility -- more strict than that in the agglomeration rules -— for 

that case if more severe consequence (at least severe bodily harm) derives 
from the of*ense arainct traffic cafety, with resnect to which the -ersetrator 
is muilty at least of careleseness (Paragrath 15.). Light bo@ily hy rm mrt 

be valued within the limits of the penalty item for the basic case, 


Lasting deficiency and severe deterioration of health mist be interpreted in 
this Paracra~> also according to the justification attached to Paragrath 170, 


The Proposal considers it a result of similar severity if the offense causes 
mats accident. ‘"Yase accident" i* such accident as a consequence of which at 
least one person suffered severe bodily tnfury, and a larger mmber -- at least 
nine -- verrons suffered injury (at leart light bodily injury). 
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Causing a fatal mass accident is to be cunished more severely -- according to 
section (2) point d), This is such mass accident as a consequence of which at 


least one sorson died and at least nine others were injured. 


Section (3) determines the basic case and the careless formation of the 


suelified cases. 


4. “he reason for section (4) is that greater social interest attaches to 
avoiding the hermful consequence threatening the safety of traffic than to 

the unconditional cunishment of the perpetrator. ‘ot only the results 

listed in section (2) must be understood by "harmful consequence", but also 
other disadvantares deriving from the perpetrator's action. However, the order 
can be appnlied also if even though certain disatvantageous consequence did 
jerive from the act, but this is negligible compared to the averted danger 
(for example the pervetrator causes some not significant damage by damaging 
the railroa?'s operatine equipment, but after this he averts the danger of 


catastrophy). 


The thinzs explained in the justification attached to Paragraphs 17, and 18, 


provide puidance for the “voluntary nature" of averting the danger. 


Sndanrerment, of “ailroad, Aerial or Waterway Traffic 


- 


"o Pararranh 1%5, 


1. Persons under the effect of railroad, aerial or waterway traffic rules can 
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be the perpetrators of this offense. These orders are determined by lower 
level statutes or by so-called rules of the trade (practice). "n this order's 
apDlication the rules cobcerning pedestrians and passengers camot be 


considered traffic rules (Paragraph 191. sec. (2)). 


Those employees of the transportation enterprises, plants, etc. who endanger 
the life or bodily integrity of another or of others by violating not traffic 
but other occupational rules, owe responsibility not on the basis of Paragraph 
185, but for endangerment camumitted within the sphere of occupation 


(Paracraph 171. ). 


The behavior which commits the offense is intentional violation of traffic 
rules. The perpetrator's intent also encompasses as consequence the endanger= 
ment of the life or bodily intecrity of another or of others, Fven the remote 
possibility of the occurrence of harm provides the foundation for penal law 


res~on sibility. 


The order's phrase “another or others" expresses that if the act endangers the 
life or bodily integrity of more persons, agglomeration does not have to be 
established. The mmber of endanrered persons must be valued in meting out 


the wounish ert. 


2. “he cases qualified according to section (2), the of*ense's careless forma- 
tion and the order of section (4) about unlimited mitigation (amission) of the 


penalty are identical with the corresponding orders of Paragraph 184. 


557 








Endangerment on Public "oads 


To Paragraph 184, 


1, The offense can be committed by intentional violation of the rules of 
public road traffic. These rules are established by the KPESZ (Traffic Pegula- 
tions for Public Thoroughfares]. But the orders concerning pedestrians and 


Passengers cannot be considered traffic rules in the avcplication of this 


Paragraph (Paragraph 191. sec. (2)), 


2. The offense's result is direct endangerment of the life or bodily integrity 
of another or of others, "Direct danger" means realistic possibility of harm 
to life, bodily integrity or health, danger which is specific for the person 
and situation. “esides violating the traffic rule the perpetrator's intent 


also encompasses the endangerment. 


The phrase "another or others" is interpreted identically with the explana- 


tions in the justification attached to Paragraph 185. 


3. The offense's qualified cases (sec. (2)) are identical with those of Para- 
praph 184, section (2), But point d) of section (2) values the deaths of more 
than two people identically with the causing of a fatal mass accident. That 

is, the deaths of 3 or 4 people is not "fatal mass accident", if others vere 
not injured. But considering the very serious result, more strict responaibi- 


lity ir justified. 


The offense must be qualified exclusively according to sec, (2) point a) or b) 








also if the perpetrator's intent extends also over the qualifying circumstances 
listed here. That is, causing severe bodily harm and its qualified cases do 
not have to be established in formal agglomeration besides endangerment on the 
public roads, because the above orlers have alreatly valued these also. The si- 
tuation is different with points c) and d) of section (2), If the perpetrator's 
intent also encompasses the injured party's death, intentional killing of a 


human occurs. 
Causing Accident on Public Poads 
To Paragraph 197. 


1. Section (1) defines a careless offense corresponding to Paragraph 186., but 
it draws the limits of penal law responsibility more narrowly. 


The perpetrator can violate the rules of public road traffic either inten- 
tionally or out of carelessness, 3:t offense according to this Paragraph takes 
place only if the perpetrator causes severe bodily harm by rulebreaking out of 
carelessness. The less serious result -- light bodily harm caused due to care- 
lessnes*, or careless endangerment -—- may serve as foundation for rulebreaking 
responsibility. Significant or particularly large damage caused due to 
carelessness by public road accident in social property is damaging according 


Paragraph 324, section (6), 


2, The qualified cases defined in section (2) co respond contentually to 
points b) through d) of Paragraph 1846, section (2), but with more lenient 


renalty items, since the perpetrator is guilty only of carelessness, 
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“riving a Yehicle while Intoxicated 


To Paragraph 198, 


1, According to KRESZ's Pararraph 4. section (1) point c) the person in whose 
organism there is alcchol originating fram the consumption of alcoholic beve- 
rage may not drive a vehicle on public road. The rules of railroad, aerial or 
waterway traffic also prescribe similar prohibitions, Violation of the orders 
mentioned call for penal law responsibility according to the Proposal if the 
perpetrator drives a vehicle "in a condition influenced by alcoholoc beverage." 
Such condition must be understood by this when it can be established on the 
basis of joint evaluation of the degree of the blood's alcohol concentration 
and of the clinical symptans that the vehicle's driver is no longer capable 

of driving ssfely as a consequence of having consumed alcoholic beverage. 


Te Proposal qualifies intoxicated driving of a vehicle by itself — that is, 
without occurrence of more severe consequences — to be an offense if it 
revresents increased danger to traffic safety, considering the tyne of vehicle 
and the character of the traffic thoroughfare. Considering these viewpoints, 
section (1) declares driving of any type of railroad or aerial vehicle in a 
confition influenced by alcoholic beverage to be an offense. In contrast with 
this in waterway and public road traffic only the driving of such motor driven 


vehicles involves penal law responsibility. 


That vehicle is “motor driven" which is driven by a built-in power machine 
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[power device]. This is a broader concept than KRESZ's concept of a motor 
vehicle (KPFSZ Appendix point IT/b.). The agricultural tractor, the slow 
vehicle, bicycle with auxiliary motor and electric streetcar are also motor 
vehicles. Legal statute No 4, of the year 1973 concerning ship traffic dis- 
tinguishes the floating work machine from waterway vehicles. The floating work 


machine may also be motor driven. 


2. Paragraph 18%, section (2) establishes the of*ense's qualified cases. The 
qualifying circumstances agree with the corresponding orders of Paragraph 


127,, but the penalty items are more strict. 


The perpetrator can be held resvonsible on the basis of section (2) oly if 
his condition influenced by alcoholic beverage is in causative relationship 
with the consequences listed here, and he is guilty of carelessness with 
respect to these (Pararraph 15.). The causative connection between the 
consequences defined in the fact situation and driving a vehicle in a condi- 
tion influenced by alcoholoc beverage is relayed by violating some other 
traffic rule. This is the direct cause of the results listed in section (2). 
Tntoxication is in direct connection with this traffic rule violation (for 
example the verpetrator brakes late due to his intoxication and thus causes 


death). 


Intoxicated driving of a vehicle is intentional offense, "he responsibility 
for the qualified cases also conforms to this (differently from Paragraph 


127, section (2) these are not misdemeanors but felonies). 
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3. Driving a non-motor-driven water vehicle or floating work machine, or a 
non-motor-driven vehicle on public roads in a condition influenced by alcoho- 
lic beverage is not an offense. Put if the person driving a vehicle in such 
condition causes the consequences listed in section (2), he violates traffic 
safety in an extent similar to the driving of vehicles listed in section (1) 
in an intoxicated condition. Therefore in such case the perpetrator -- accor- 
ding to section (3) -- owes the same kind of penal law responsibility as in 


the cases of section (2), 


Prohibited Transfer of Control of a Vehicle 


To Paragraph 189. 


1, The order is connected to Paragraph 188, The Proposal punished not only 
the intoxicated drivers of vehicles but also those who transfer the driving 
of vehicles listed in section (1) to a person in a condition influenced by 
alcoholic beverage, “he justification tied to Paragraph 18%, provides guidance 


for the concept of "motor driven" vehicle, 


Those who are unsuitable to drive vehicles for other reasons represent danver 
to traffic safety similar to the intoxicated drivers, Therefore transferring 
the driving of a vehicle to such a person is also an offense. "‘nsuitability" 
is such condition which actually makes someone incarable of safe driving. 

Ite reasons can be of several kinds (childhood age, illness, unfamiliarity 


with driving, etc.). 
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2. Section (2) establishes the offense's qualified cases. The person trans- 
ferring control of a vehicle indirectly endangers traffic safety. Therefore 
his penal law resvonsibility is milder than that of the intoxicated driver. 

If the person taking over the driving causes severe bodily injury by his beha- 
vior to be punished according to Paragraph 187, section (1) or to Pararraph 
188, section (2) point a), the person vermitting the transfer answers accor- 
ding to Paragraph 18% section (1), Otherwise the penalty items of the quali- 
fied cases according to section (2) are lowsr than the ones defined in 


Pararcraph 18%, section (2). 


The person's action who permits the transfer of driving of the vehicle quali- 
fies according tc Paracraph 1%°, section (2) only if with respect to the 


result he is guilty of carelessness (Paragraph 15.). 


In case of rrohibited transfer of control (ériving) of the vehicles listed in 
Pararraph 18%, section (3) the person transfering control can at the most be 
held responsible for causing a public road accident (Paragraph 1°7.), or for 


careless endangerment of waterway traffic (Paragraph 185. sec. (3)). 
Abandormment in Trouble 
To Paragraph 190, 


1. “he Pararranh attaches nenal law responsibility to violating the so-called 
"obligation to ston" which burdens the driver of a vehicle involved in a 


traffic accident. 
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‘river of a vehicle “involved in a traffic accident" is that driver of a ve- 


hicle who is participant (either the causer or the victim) of the accident. 


There are two situations of the comittine behavior. According to the first 
situation that driver of a vehicle is to be punished who does not stop at 


the scene of the accident. 


According te the second situation that driver of a vehicle owes responsibility 
who though formally fulfills his obligation to stop, but leaves the scene af- 
ter this without ascertaining whether anyone was injured or or whether anyone 
neeis assistance because of danger directly threatening life or bodily 


integrity. 


2. Abandonment in trouble is a subsidiary offense compared to failure to 
extend areistance (Paragraph 172,.). The driver of a vehicle involved in a 
traffic accident answers according to Pararraph 172, if he could reason from 
the circumstances that someone wes injured during the course of the accident 
or someone'« life or bodily integrity came into direct danger, and acquiescing 
in this possibility he does not stop at the scene of the accident, or leaver 


there even though there actually was a person needing assistance, 
Tnteroretive Orders 
To Paragraph 1°1, 


1, “he interpretive order defined in section (1) exten’s the effect of orders 


concerring o“fenses committed on oublic roads to accidents cammitted not on 
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the public roads. This does not mean that all rules of the FPFSZ bind those 
who drive vehicles elsewhere than on the public roads. >:t there are such 
fundamental rules of driving vehicles to which one must conform even avay from 
the public roads in the interest of avoiding accidents, Violat‘on of these 
also harns the safety of tra*fic. That is, the Proposal stands on that thecre- 
tical mincivle that a result caused by such tra**ic rule violation away fran 
public roats — due to its character and snecial manner of committing it — 
cannot be considered to be an offense against the person defined in Chapter 
XII., but it is a traffic offense, 


Judicial cractice must work it out which are those basic traffic rules which 


must be observed even when drivine vehicles of* the cublic roads. 


it in the internretation of section (1) the orlers of Chapter YITI. can be 
applied to accidents avay from the public roads only in the case of causing 
injury or death. In accord with th's the basic cases of intoxicated driving 
of vehicles or prohibited transfer of control over a vehicle (Pararraph 19%. 


sec, (1), Pavapraph 17°, sec, (1)) cannot be comiitted away from public roads. 


Lover level statutes can aleo extend application of the KP8S7Z over such areas 
which are not scublic roads, “rom the venal law's viewnpoint al\eo sich areas are 


to be conei“ered moiblic roate,. 


2, “he ournose of the intervretive order de*ined in section (2) ts that the 


tra*fic rule violations concerning pedestrians and passengers should not be 


565 








able to be tudge4 according to the cr“ers of Chapter XIII, That is, this would 


mean excessive extension of the penal lev responsibility. 


The vedestrian or pasrenger who violated the traffic rules — depending on the 
results — can be held resconsible for offenses defined in Chavter XTI. (for 


severe bodily harm committed due to carelessness or for manslaughter). 
“harter TI’, 
Crimes Against Varriage, “amily, Youth and Sexual “Morals 


*he omlierr of Chapter YTV, -—- in harmony with the Constitution, the Cajt. 
[Code of "amily Law] and lav Yo I’, of the year 1971, concerning youth -— 
protect the institutions of marriage and family, develormment of youth, as vell 
as the order of sexual contacts which have been formed anid accepted in society. 
These legal ob‘ects are closely interrelated with each other, the Chapter is 


divided into two Titles considering their differences. 


There are orders in other Chavters of the Proposal also (thus particularly in 
Chapter YTI. concerning the offenses against the person) which protect the 


legal obfects mentioned, but not exclusively, or not primarily. 
Title I. 
Crimes Against “arriage, “anily an’ Youth 


Title I. of Chanter XT’, summarizes the offenses against marriage, fanily 


an’ Youth. 
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“he Prorosal crotects the institution of monogamous marriage by punishing 
bigamy (Paragraph 192.). “act situations of the other offenses located in the 
™itle take care of vensl lav protection of the “anily, “amily ties, and vcarti- 


cularly “arily embers o” minor age and persons of minor age in penerel. 


Chaneine the “amily status (Pararraph 197.) harms the infure? varty's social 


ani legal situation vithin the fanily — based on relationship or ado tion. 


Charyring the rlacenent of a minor (Paragranh 1°94.) hinders the enforceenent of 
the authorities’ resolution ordering the child's placerent and by thie it 


emiangers the minor's tevelomment,. 


% declaring the endanrerment of a minor to be an offense (Paragraph 195.) 
the Proporel orotects the physical, intellecturl or moral develoment of 


minors both within the “anily anid outside of it. 


The “amily's members — vithin the sphere and under the conditions defined by 
statutes — are obligated to take care of aupporting each other. “iolation of 
this obligation harme the institution of family. "here*ore according to the 


Provosal the failure to crovide support (Paragraph 194.) ie an offense. 
Pigwry 
*"o Pararravh 192, 


1. The of*enge'« “act situation has tvo *orme. That person ie to be punished 


for bigany who knove that his earlier marriage ie valid an? in spite of this 
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enters into another marriage. Theat umearried person must also be held res- 
ponsible according to this order who enters into a marriage knowing that the 


other carty's marriage exictes. 


Paragraph 2, section (1) of the Ceft. [Partly Code) gives orders ebout en- 
tering into marriage. The earlier marriage exists until the court's Judgement 
mate in the invalidation euit declares it to be invalid (Csft. Paragraph 13. 
sec, (1)). Only the civil court can decide about invalidation, 'n spite of 
thie the sispension of penal court proceedings is not mandatory even vith 
respect to the secon’ sentence of Be, Paragregh 149. section (2) [Penal Process 
Lav). That is, “aonlication of the penal lew" (whether an offense was committed 
or not) does not denend on the earlier marriage's validity. At the most, it 
may have significance from the viewpoint of meting out the penalty that the 
earlier marriage cease’ to exiet after the offence vas cammitted, or was de-. 
clare’ to be invalid, and by this the new marriage becomes valid (Csjt. Para- 
graph 7. sec. (2)). 


The time coint of camritting she offense ie when the new marriage is 


entered into, 


2, Sigamy aleo necesrarily accannlishes the ‘alsification of public document 
according to Perarraph 274. section (1) point c), yet only bigamy — as spe- 
cial fact situation — has to be found, But agglomeration of offenses may cane 
into existence betveen the public document falsification defined in Paragraph 
274. section (1) pointe a) and b) and the bigamy (for example someone 











“alsifies his personal identification [a small booklet carried by everyone 


over 14 years of age. Translatcr.] and enters into marriage using this). 
Changing the "arily Status 


"co Paragraph 197. 


1. The general behavior which cammits the offense is to alter another's 
“amily status, “he perpetrator crevents or falsifies the practicing of rights 
en4 *ilfillment of obligations by thie which derive from the family situation. 


Going beyon’ the general committing behavior, the Propvosal expressly refers 
to two characteristic variations of committing thie: exchange of a child or 
a@mugrling {a child) into ancther family. "Exchange" is placing two children 
in the respective places of each other. "“Smuggling® into another fanily 


represents misleading >ehavior. 


A person of adult age can also be the offense's injured party, though this 


occurs rarely. 


With respect to falei “ication of public document defined in Paragraph 274. 
sectin=n (1) point c) the changine of “amily status is « special fact situation. 


2. The offense's Gangerousness to society is increased if an employee of a 
medical or rearing institution commite it within the ephere of his occupation. 


The qualified case defined in section (2) evaluates this, 


Section (2) punishes exclusively the qualified case's careless forn, 
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Altering the Placement of Minors 


To Paragraph 194. 


1. Anyone can be the offense's subject, but it is committed mostly by that 
parent whose child is placed by the authorities with the other parent or with 


a third person (for example relative, in institution). 


The authorities' resolution ordering the child's placement is first of all 
the court's decision, including the legally not final temvorary measure also 
(Csit. Pararraph 74, sec. (3)). "urther, such are the either legally final or 
not final but enforcible decisions of custody authorities regarding taking 
the minor into the state's custody (order Yo 20/196. (V. 13.) Korm. concer- 


ning state care for minors). 


If the child of the parent livine separately is placed with another person, 
due to lack of sereement by ther the custody authority will designate the 
parent who exercises parental supervision (Csjt. Pararraph 72, sec. (2)). Such 


resolution makes no decision about the child's placement. 


2, The committing behavior has two forms according to whether or not the reso- 
lution of the authorities ordering the minor's placement has been carried out. 
The perpetrator *rustrates further enforcement of of the already executed 
resolution of the authorities if he takes away the minor "for the purpose of 


lastingly changing his placement". In the absence of the intent mentioned, 


the of*ense's first form materializes (thus for example if the parent, even 





though without permission, takes the minor with him but only in order to 


spent a few hours with hin), 


The other form: keeping the minor "hidden, or in secret" binders enforcerrnt 
of the resolution. By "keeping hidden" the perpetrator places the minor in 
such a manner as to make him unavailable for the person entitled to have hin, 
ari at the same time disguising his whereabouts. “Ye keeps the minor "in 
secret" if he does not disclose where he can be found, or relates false data 


concerning his whereabouts. 


Keeping the minor hidden or in secret -- as opposed to taking him away, which 
is a one-time behavior -—- is a so-called condition-of*ense. Its lapse begins 


on the day when the keeping hidden or in secret ends (Paragraph %4. point a)). 


Tt is a fact situation element of both formations that it be committed without 
the entitled person's acreament (with whom the authority placed the minor). 
The reason for committing the of*ense (attachment to the minor, revenge, mate- 
rial reasons, etc.) must be valued within the sphere of meting out the 


penalty. 
Fndangerment of a “inor 
To Pararraph 195, 


1, Cuch person is the mibject of the offense's “irst formation (sec. (1)) who 
owes increased rervonsibility for the minor's physical, intellectual or moral 


develorment,. Such are primarily the parents, and further all those who are 
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obligated to see to the minor's rearing, supervision or care by family law 
regulations (for example, the guardian). Beyond this, others can also commit 
the offense who has been appointed — with permanent or temporary character) 


-- to the minor's rearing, supervision or care, or who has accepted it. 


The narent can also keep in contact with his child — either legally or 

illegally =~ if his right of pereral suvervision has enied, or is suspended 
(Paragraph 92, of the Csit.). In this case the parent is to be considered a 
rerson “obligated for the minor's rearing or supervision" fram the viewpoint 


vf section (1). 
Ptk, Pararraph 12, section (2) defines the concept of minor. 


2. Rearing, supervision and care — all everyday -cncepts -- need no detailed 
interpretation, Rearing, as a series of goal-oriented and not goal-oriented 

effects, supervision as continuous and unbroken control, care as insuring the 
minor's normal physical development encompass the most varied legal and moral 


obligations. The Proposal does not detail these. 


3. The behavior which commits the offense is severe violation of obligations, 
This can be on one occasion, but can also be composed of repeated violetiors 


of the obligations. 


The of“ense's result is endangerment of the minor's physical, intellectual or 
moral develorment. It can be fudged only by taking all of the case's circum- 


stances into consideration, carefully analyzing the minor's personality, age 
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and svecific situation, whether the danger of physical, intellectual or moral 
develoment occurred, or whether it can be traced back to the perpetrator's 


behavior. 


Endangerment of the vhysical, intellectual or moral develoment also each 
separately accomplish the offense's fact situation, but usually they occur 
together, But according to the minor's age and personality, the character of 
obligation violations, and the given case's circumstances in some cases the 
physical, in others the intellectual, in still others the moral endangerment 


is characteristic. 


4. The offense's *irst form cannot be established in formal agelomeration 
with such offense the legal object of which is identical but its penalty item 
ic more severe. Such are for example the offenses against sexual morals, if 
the pervetrator commits them to the harm of the person under his rearing, 


sivervision or care (for example corruption: Paragraph 201. sec. (3), Paragraph 


202. sec. (3)). 


Resides section ‘1) the vernetrator's behavior can also accomplish the legal 
fact situation of “ailure to mrovide care (Paragraph 173.). In this case only 
section (1) of Paragravh 195, must be established. As a special order, this 


order vrotects *he m‘nors,. 


5. Section (2) defines the offense's second form, Amyone of adult ege can be 
the subject of this who is not obligated to rear, supervise or care for *he 


minor. 
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The committing behavior is "inducement or endeavor to induce" for an offense 
or to lea? a corrupt lifestyle. Conceptually this is incitement, or attempt 
for the same as the sui generis delictum [Lat., precise translation unknown 


to Translator; loosely: "his own type of crime", Translator. ] 


Sach punishable acts rust also be understood by “offense” which are canmitted 
by a verson of childhood age (Paragraph 23,) or by such verson of youthful age 
who cannot be cunished for his act for example due to the lack of his ability 


to reason (Pararraph 24. sec. (1)). 


The “corrupt way of life" is not an isolated, one-time behavior, but means 
sich Tr rally objectionable life conduct lasting for a longer time which does 


not yet accomplish an offense (for example vagrancy, panhandling, etc.). 


Only such minor can be the offense's injured party whose moral development 
can already be harmfully influenced -—- considering his relative intellectual 


develorment. 


The case of endangerment of a minor regulated in section (2) can be estab- 


lished only if a more serious offense does not occur, 


Tf the verson of adult age induces or endeavors to induce a verson of minor 


age to lea? a corruvt vay of life, the minor's endangerment must be found. 


T® the person of adult age induces a minor to comrit an offense, endangerment 


of the minor muet be found if the act the minor was induced to do (for example 











lust as business: Paragraph 204.) is to be punished not more severely than 
loss of freedom ranging to three years, But if the act's penalty item is more 
severe than loss of freedom ranging to three years (for example robbery: 
Paragraph 321.), the adult mest be held responsible as instigator or as 


indirect culprit. 


If the person of adult age endeavors to induce the minor to commit an offense, 
in general it is qualified as eniangerment of the minor. Such behavior repre- 
sents preparation for offense (Paragraph 1%. sec. (1)), but the given offence 
can be qualified as prevaration only if its penalty item is more severe than 


loss of freedom ranging to three years. 


Generating a harmful habit (Paragraph 283.) accomplishes the legal fact situe- 
tion of Paragraph 195, section (2) if the endeavor to induce or providing of 
assistance for abnormal enfoyment of narcotic materials is not occasional in 
character but when it is to be considered inducement or endeavor for induce- 
ment to lead a "cor .pt way o* life." Fndangerment of a minor can be separated 
in a similar manner from such rulebreakings as "serving alcoholic beverage to 
a verson of youthful age" and "making him drunk" (order Yo 17/1968, (IV. 14.) 


Yorm., Paracraphs 21, and 22.). 
Fa‘ lure to Support 


To Paragraph 194, 


1, T*ection (1) insures fulfillment of the support obligation based on the 
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family law statute, by means of the penal law. Penal law consequences are not 
a*tached to violating the support and living allowance contract (Ptk. 
Chapter XLTX [sic] ). 


According to the Proposal nonfulfillment of the support obligation "specified 
in the authorities' enforcible decision" is an offense. Such decision can be 
the civil court's jucgement or temporary measure, as well as the custody 
mithority's decision setting forth the fee for care. "Enforcible" decision 


can also be a legally not final decision. 


According to the rules of civil law the support obligation represents enforc- 
ible demand, and these rules also determine the limits of penal law 
responsibility. Tf possible, fulfillment of the suppo.t obligation must be 
enforced by means of the civil law, but it is not a condition for the offense 


that enforcement of the decision be attempted and remein unsuccessful. 


2. The perpetrator is responsible only to that extent to which he does not 
*ulfill his support obligation "due to his own fault". The offense is inten- 
tional, and the pernetrator's own fault can be found if he is guilty of at 


least eontingent intent with respect to the “aiiure's reason. 


It does not release the perretrator from responsibility if the state tempo- 
rarily provides the supoort instead of him (order Yo 12/1974. (V. 14.) MT 


[Council of “inisters) Paragraph 7, ). 


3, Tn the interest of a child entitled to support, section (2) extends the 
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penal lav responsibility also to that man who is obligated to vrovide support 
without finding of paternity (Csjte. [expansion uncertain; some derivative of 
or related to Csit., "amily Code Law. Translator.], Pararraph 43.). Sut in 
this case only the court's legally final decision can lay down the foundations 


for penal law responsibility. 


4. According to Paragraph 194, section (3) the pervetrator is to be punished 
more severely if he exposes the entitled person to "severe privation". This is 
the situation when due to nonfulfillment of the suppori obligation the person 
entitled to suprort su’*ers need of the goods which serve to satisfy the 


elementary reouirements of life, 


Vinding of this qualified case occurs only rarely, because the state and so- 
cial organs or thir! parties mostly «vert the severe need. “he perpetrator is 
guilty of intent or carelessress with respect to severe need as a result 


(Paragraph 15.), 


Neually the minor entitled to surrort is not under the perpetrator's rearing, 
supervision or care, “herefore the offense defined in Paracraph 195. section 
(1) does not occur if nonfulfillment of the support obligation endangers the 


minor's physical develorment. 


5. ™n the interest of the entitled person, the reason which terminates punish- 
ability according to section (4) urges the perpetrator to fulfill his support 


obligation after commencement of the penal proceedings. But if he subjected 
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the entitled person to severe crivation, camplete immmnity is not fustified. 


4, Pailure to support may be in agglomeration with avoiding vork as a public 
menace (Paragraph 266.). 


Title TI. 
Crimes Against Sexual “Morals 
Title II. of this chapter contains the offenses against sexual morals. 


Forced intercourse (Paragraph 197.) is the most severe attack against a 
woman's sexual freedom. The Proposal also protects the sexual freedom when 
it punishes violence against modesty (Paragraph 198.) and unnatural forced 
perversion (Pararraph 200.), 


The Proposal also punishes homosexuality -—- besides the case of forced com- 
mission — if it endangers a minor's healthy sexual development (Pararraph 


199,), Otherwise it is not necessary to use the means of penal law against it. 


By punishing corruption (Pararraphs 201. ari 202.) the Provosal protects the 
healthy sexial ani moral development of youth against the dangers of sexual 
life begun to early, in the age of adolescence, The offense is stressed en- 
dangerment of a minor (Paragraph 195.) and the variation which is ti be 


punished more severely. 


Inceet (Paragranh 203.) endangers the new generation's healthy development, 


besides harming the socially recognized order of semal relationships. 
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Prostitution and “ite related acte" (Paracranhs 204. through 207.) are charec- 
teristic forms of manifestation of the parasitic way of life, and are often 


coupled with the commission of other offenses, or with criminel way of life. 


™he Proposal punishes the so-called exhibitioniem as *‘olation of modesty 
‘Pararcraph 20%.). “emulating it separately and slacing it into thir chapter 


were made necessary mainly by its unique sexual motivation. 


Title IT. ends with surrlementary orders connected to the o*’fenses' fact 


situatione: Complaint (Paracrarh 20°.) and Interpretive Or¢er (Paragraph 210.). 
Forced 'ntercourse 
To Pararraph 197, 


1. "orce’ intercourse ic the most severe attack acainet the woman's sexual 


freedom. Only a woman can be the offense's injured rarty. 


The offense's “act situation has two forme. "he cammon fact situation elemmt 
of these is the intercourse, "rom the venal lew viewpoint — which does not 
cover the biological concept -—- the intercourse is complete if the man 
touches his sexial organ to the woman's sexual organ with the intention of 
intercourse. Thus a girl child can also be the offense's injured party, who 


in the biological sense is incapable of intercourse. 


Tt 4* also a common fact situation element that the intercourse take place 
"outside the marriage comvinity". Forced intercourse during living in the 


comunity of marriage ‘s not an offence. 


379 





Terced intercoirse vhich takes nlace after the comuumity of rarriage is 
terminated infures the wife's sexual freedam at an extent which requires penal 
law vrotection. If the wife refuses intercourse vith the intent of permanency, 


the living comumity usually breaks up. 


2. “ot only a man but also a woman can accamplish the legal fact situation's 
first form, forcing intercourse. Thus the forcing can be aimed at the injured 
party having intercourse with the man applying the force, but aleo that the 
infured party have intercourse with another man. In this latter case the 


person anrlyirng the forcing can aleo be a woman. 


Compulsion for intercourse can be done by violence or by threat. Violence is 


physical compulsion suitable to overcame serious resistance. 


Pararraph 13%, defines the concept of threat. But responsibility for forced 
intercourse can be based only on direct threats aimed against the emphasized 
legal obfects (life or bodily integrity). The character and weight of such 


threat is errentially identical with that of violence, 


Mirect threat places immediately occurring disadvantace into prospection, and 


thus it is usually directed against a rerson who is present. 


The milder variations of “sexual blackrail" (thus for example if the threat 


ie not direct) accomplish canpulsion (Paragraph 174.). 


Prom the viewnoint of establishing violence as well as threat the injured 


person's versonality, the preliminaries and the given situation (the injured 
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rarty's physical strenrth, seriousness of her resirtance, vas the treat 


rultable to cause “serious fear", etc.) must be carefully weighed. 


3. Only a man can cawit the legal fact situation's second form, as culorit. 
“he nervetrator abuses the infured party's condition in such « manner vhich 


comes under the came consideration with violence or threat, 


The injured varty is in a condition unable to pcrotect herself, if due to her 
vhysical attributes or condition cannot exert resictance. A child under tvelve 
years of age must be considered unable to protect herself according to the 


interpretive order of Pararraph 210, 


The infured party ie in a condition of being unable to express her will if 
due to her chyehological attributes or condition she is fully incapable of 
recornizing the significance, consequences of sexual contact. Therefore her 
"will", her nossible "“agreenent" to the intercourse cannot be taken into 


consideration, thus thie doer not exclude holding the perpetrator responsible, 


4. Section (2) de“ines the offense's qualified cases, According to point a) 
the verpetrator is to be runished more severely if he cawnits the offense by 
abusing the evecial relationship which connects him with the in‘ured party. 
The order keeps mich situations, connections in mind due to which the perpet- 
rator owes increased reenonsibility for the infured »carty who derends on him 


to a greater or lesrer extent. 


Point b) punishes the most reouletve variation of forced intercourse. The same 
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occasion refers to connection between the ects in terms of time. It is« 
comdition of the more severe qualification that at least two men have inter- 
course with the intured rarty, knowing of each cthers' acts. That person is 
aleo co-culrrit of the o**ense who hes intercourse vith the infured party who 
te under the effect of viclence or threat applied by hie associate or asso- 
ciates, even thourh he himeelf does not use violence or threat. 


S, Section (3) -~- the unlinited mitigation of the cunishment — urges that 

the culprit give moral satisfaction to the injured party by entering into 
marriage a‘tervards. “he consideration is not fustified for other perpetrator, 
since the instigator or the accsssory before the fact did not create sexual 


contact, and thue they cemnot give her satisfaction. 


In the case of section ‘2) noint b) there can mo longer be ary moral satie- 
faction, therefore the Proposal excluder the voseibility of unlimited 


mitigation with respect to this qualified case, 


Violence Against “odesty 


To Paracraph 1°8, 


1. Violence against modesty ‘ce an attack against, sexual freedar similar to 
forced intercourse, but generally less severe, For the mort rart the legal 
fact situations of the two of*enses are the same. Therefore the things written 
in the fustification attached to Pararrenh 197. crovide guidance for violence 
ani threat, as vell as for defense, or for the concept of the condition of 


beine unsole to exywrese one's will. 
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T{e Perarrach orotects the sexual freedom not only of the vwaran Sut alec cof 
the ~ac. S:t the vernetrator and the infured varty are cersons of different 
sexes. “ehavior corresponding to Pararrath 19%., if it occurs between versons 
of the same sex, is to be punished as forcible ummatural cerverrion (Pagegraph 
2.). 


2. Rnong the elerents of the committing behavior, the concept of ververr'on 
needs interrretation, Perversione are — with the excert‘on of intercourse -- 
all acts severely harming modesty, weich serve to arouse cr satiety the 
sexsal urge. 't is immaterial whether the miblic's concert co iders the act 


to be “normal® or “irrerular’. 


Accorting to the oublic concert, acte not “severely* harming moderty or acts 
harming modesty but not o” sexual character accomplish other cffenses (for 


example infury to honor). 


Tn peneral the Pronoeal attaches penal law consequences only to perversion 
between people. “he so-called exhibitioniam (see Perarrath 208.) is to be 
cuniehed as violence against mrdesty. Otherwise the sel*-satisfaction or 
verversion performed by man fa human being] with an animal ir to be punished 
only if it ie done in such manner that {it violates the public order (for 


example ‘*comelishes 4iec*ferly conduct — Pararraph 271.). 


Yorcing to verform perverreion or to have perversion tolerated to be performed 
4if*ers sccorting to vhether the injured party nerforme or — and this ie the 


more frequent <- euf“ere the ververse act. 
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3. The qualified case defined in section (2) and the order of section (3) 
regarding unlimited mitigation of the penalty correspond to Paragraph 197. 
sections (2) and (3). 8ut there is no need here for the qualified case cor- 
responding to Paragraph 197. section (2) point b) because it is not frequent, 
or its dangerousness to society can be sufficiently evaluated also within 


the vrescribed penalty item. 


L. Violence against modesty cammitted together with forced intercourse on the 
same occasion cannot be found in agglomeration because the former "melts 


into" the latter, more severe offense. 


Sexial Perversion Against “ature 
To Paragraph 199, 


Fither man or woman can be the of*ense's subject. But only such person can be 
the injured varty who has passed his [her) fourteenth year of life [sic]), In 
case of an injured party under twelve years of age unnatural sexual perversion 
using force (Paragraph 200.), and if the injured party has canpleted his/her 
twelvth year of life but not the fourteenth, corruption (Pararravh 201.) must 


be found. 


The Proposal vrotects the healthy sexual develorment of an injured party 
under eighteen years of age also, even if he/she is considered to be of adult 


age through marriage (Ptk. Paragravh 12. sec. (2)). 
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‘mnatural Sexual Perversion ‘sing Force [Violence] 
To Faragravh 200, 


“eveed unnatural sexual rerversion injures the freedom of sexual life the 
same way as violence against modesty does (Paragraph 198.). The fact situa- 
tion elements are identical, but here the perpetrator and the injured party 


are persons of the same sex, 


The aualified case defined in section (2) also corresponds to Pararraph 198. 
section (2), The things written in the justification attached to Paragreph 


197, and 198, provide guidance for interpreting the fact situation elements. 


Perversion accomplished with a person who has not yet completed his/her 
twelvth year of life — according to the interpretation of Pararraph 210. — 


is violent unnatural sexual verversion. 
Corruption 
To Parapravh 201. 


1. This Parecravh punishes that verson who accomplishes sexual contact with 
a juvenile between the ages of 12 and 14 -- with his/her agreement. The per- 
petrator and the injured party can be persons of different or also of the 
same sex, The justification attached to Paragraph 198, contains the concept 


of nerversion, 


2. Accordine to the nerretrator's age the Proposal draws the area of 
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responsibility differently, and in accordance with this there are two forms 
of the offense‘s fact situation. The perpetrator over eighteen years of age 
answers for corruvtion if (s)he either has intercourse or performs perversion 
with a minor under fourteen years of age. But the perpetrator under eighteen 
years of age is to be punished only for intercourse. That is, the personality 
of those under eighteen years of age is still undeveloved, and often they are 
barely older than the injured parties, to wham they are also more closely 
attached with emotional ties ("child [puvny] love"). Therefore it is not 
justified to hold them responsible by venal law — except for intercourse ar 


the most severe behavior, 


3, According to section (2) -= taking dangerousness to society into consicie- 
ration — the endeavor to induce intercourse or perversion is a separate 
offense. Only a vervetrator over eiz*teen years of age can be punished for 


this, 


4, Section (3) defines the qualified case of corruption according to sections 
(1) and (2), The pervetrator deserves more severe punishment also if (s)he 
commits the offense to the injury of a kin, who is not necessarily under his 
rearing, supervision or care. Otherwise the qualifying circumstances agree 


with those listed in Paragraph 197. section (2) point a). 


5, Corruption according to sections (1) and (2) are punishable uvon private 
complaint (Paracraph 209.), This makes omission of holding responsible by 


penal law possible, when it would not be voractical. 
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Vowever, the qualified case according to section (3) is punishable not only 


on vrivate camplaint, just as endangerment of a minor (Paragraph 195.) is 


not either. 
T> Paragraph 202. 


1, The pervetrator is to be punished according to Paracraph 202, if (s)he 
himself does not have intercourse or perform perversion with the injured 
varty but induces or enleavors to induce him/her to do this with someone 
else. This variation of corruption must be regulated separately because as 
particivant in the offense defined in Paracraph 201, the pervetrator could 


not be held responsible in all cases, 


2, Section (2) limits venal law responsibility to perpetrators over eichteen 


years of age in harmony with Paragraph 201. section (2). 


If the pervetrator induces or endeavors to induce the minor to perform per- 
version with an animal or to verform self-satisfaction, (s)he is to be 
munished not according to Paragranh 202., but possibly for endangerment of a 


minor (Paracraph 195.), 
Incest 
To Paragraph 203, 


1, Section (1) punishes sexual contact between direct line relatives, Such 


contact between adopter and adoptee is not subfect to punishment, 
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"Perversion" must be understood to also include unnatural perversion (see the 


justifications attached to Paragraphs 198. and 199.). 


2, Section (2) creates a reason which excludes punishability for a descendant 
under eighteen years of age, since his/her personality is not yet develoved 


and is usually in a devendent situation of his/her ascending line relative. 


3. The first form of endangerment of a minor (Paragraph 195. sec. (1)) cannot 
be found in agglomeration with incest according to Paragraph 203. section (1). 


That is, this latter is a special offense and is to be punished more severely. 


Several offenses against sexual morals are considered more severely if the 
offense's iniured party is under the rearing, supervision or care of the per- 
petrator, or is the vervetrator's kin (Paragraph 197. sec. (2) voint a), 
Pararravh 198, sec. (2), Paragraph 200. sec. (2), Paragraph 201. sec. (3), 
Paragraph 202, sec. (3), etc.). Incest cannot be found in agglomeration with 
these qualified cases because they are to be punished more severely [than 
incest]. Tat is, the penalty items of the qualified cases also consider the 
dangerousness to society of incest aimed against an essentially identical 


legal obfect. 


4. Paragraph 203, section (3) punishes only intercourse and unnatural perver- 


sion among sexual contacts between siblings, as the more serious ones, 
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Lust as >:siness 
To Pararraph 201. 


1. Woman as well as man can be the pervetrator of lust as business. Perversion 
between men and women, or between persons of the same sex also accanplishes 
the fact situation. The justification attached to Paragraph 198. vrovides 


guidance for the concent of verversion,. 


That verson has intercourse or performs perversion as business who by this 


enjeavors to obtain regular orofit (Pararraph 137. point 7.). 


Lust for business is performed for material compensation, The perpetrator en- 
ters into sexual contact with various persons, with more or less occasional 
character, and is indifferent towards the sexual partner's person. Such sexual 
contact which is not basei or not exclusively based on material factors but 
also on more internal, emotional factors, does not accomplish the legal fact 
situation of Pararraph 204, That verson who keeps changing his/her sexual 
vartners for other than material reasons also cannot be punished according to 


the fthis} order. 


According to the Proposal, "conducting" [contiming] lust as business is an 
offense. This means that the pervetrator verforms the mentioned semial acts 
on more occasions, separate from each other. Such behavior exhibited on one 


occasion can be a milebreaking. 


2. If the lust for business is committed by a person under eighteen vears of 
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age, the instigator in reneral must be held responsible not according to 


Parapraph 204. but according to orders to be punished more severely: for en- 


dangerment of a minor (Paragraph 195.) or for corruption (Paragraph 201.). 
Promoting Lust as Business 
To Paragraph 205. 


1, Section (1) declares such behavior to be an independent offense which is 


conceptually being accessory before the fact. 


Anyone can be the offense's pervetrator who controls an apartment (ower, 
renter, sub-renter, etc.). All rooms (kitchen, pantry, etc.) which belong to 
the avartment must be understood to be included. 


"aking the residence available" can be for one occasion, but can also be with 


lasting character or for a longer period of time, 


Vakineg the residence available is done for the purposes of lust as business, 
This does not unconditionally mean the offense of lust as business (Paragraph 
204.). The person who makes the apartment available answers according to 
Pararraph also if the lust as business is only a rulebreaking, or if its 


nerpetrator cannot be punished for some [any] reason. 


Tt is not a fact situation element of the offense that the apartment be made 


available for material compensation, though this is the typical case. 
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The reason for declaring the first formation of section (2) to be an in‘epen- 
dent offense is that a more strict penalty item compared to Paragraph 201. 


can be applied. 


Tn practice the offense defined in the second formation of section (2) cannot 
occur in “ungary because all forms of vrostitution are prohibited. Including 
it in the Provosal is justified by the arreement include: in Article 2, of 
the international pact on the subject af suppressing the traide in tman beings 
[slavery] and [suppressing] profiteering from the prostitution of others, dated 
in New York on the 21th day of March 1950 and published by 1 g 1 statute No 

34 of the year 1955, 


Neriving Support 


To Paragraph 204, 


1, Yeriving supnort is an illegal fam of income. The person wham the person 
contucting lust as business is obligated by law to support does not camit 


the of “ense,. 


Reine fully sup~orted byderiving needs no interpretation. Such partial support 
means refular and not insignificant benefits which significantly raise the 
perpetrator's standard of living. The fact that the perpetrator has such legal 
income from which (s)he otherwise can make a living does not exclude estab- 


lishment o* the offense defined in Paragranh 206, 
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2. With being suprorted by pimning it does not have to be separately evaluated 
whether the vervetrator instigated his supporter to do lust as business (Para- 
grath 204.), or whether he made his apartment available for lust as business 
purposes (Pararrarh 205. sec. (1)), Public menace indolence (Paragraph 244.) 
also melts into being suvpor’«d by pimping without finding agglomeration of 


offenses. 
Pandering 
To Paragraph 207, 


1, Section (1) defines the basic case's legal fact situation in pandering. 
Yoman as vell as man can be the offense's injured varty. Among the elements 
of the committing behavior the "nerversion” means perversion between persons 


of different sexes as well as perversion against nature, 


"Recruiting for another" is a broader concept than inducement for intercourse 
or for perversion, It encompasses all such behaviors by which the panderer 
creates the opport:mity for the sexual contact of others, whether or not the 


partners have already decided on this contact. 


The "for the purpose of gaining crofit" is an element of the legal fact situa- 


tion which occurs in mmerous orders of the Proposal, needs no explanation. 


2. One of the partners “brought together" by the panderer may also be a person 


who conducts lust as business, It cannot be evaluated in agelomeration with 
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pandering that the panderer induced this person to do lust as business 


(Pararraph 204.) or that he made his apartment available to the partner for 


the purpose of lust as business (Paracraph 205. sec. (1)). 


Support by pimping ‘Paragraph 204.) and pandering's basic case can be found 
in apelomeration of of*enses if the supported person was not only in contact 


with his/her suvporter but (s)he "obtained" the partners for the other. 


3. According to section (2) vandering as business, which is the offense's 
particularly severe form, is to be punished more severely. Yor the concept 


of conduct as t:siness Pararcravh 137. voint 7. vorovides guidance. 


lL. The more severely qualified case defined in point a) of section (3) 
evaluates when the vanderer committed the offense to the injury of such 
rerson for whom he is increasingly responsible, or who requires increased 


vrotection. 


Section (3) point b) threatens those casss of pamiering with more severe 
runishment which are varticularly dangerous considering the method of 
commission, By decertion the pernetrator deceives the injured mrty or 


keens him/her deceived regarding his true intent. 


The fustification attached to Paragravh 197. crovides guidance for inter- 


preting violence or direct threat aimed against life or bodily integrity. 


S. Pararcranh 297, section (4) miniches the agreement for pandering as business 


as a very dangerous behavior of creparation (Paragrath 1%. sec. (1)). 
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Violation of Decency 
To Paragravch 208, 


Considering the nature of exhibitionism, the offense's subject in practice 
can only be a man, but it is not necessary to expressly declare this in the 


law. 


The person “exposes himself in a manner violating decency" who displays his 
sexual organ in front of others intentionally, and permits it to be seen 


conspicuously, 


™“isolaying the sexual orcans "in front of others" occurs if at least two 
pe~sons can see it, But the two persons do not necessarily have to be present 


torether, 


The perpetrator is to be cinished according to Paragrath 20%, if he displays 
himself "for the virpose of satisfying his sexial desire." The unique 
character of the act is provided by the sexual satisfaction deriving from 
Gisplayine the sexual organs, and it is not a prelude for another sexual act. 
Tn abcence o* this surpose the behavior can accomplish some other offense 


(for exanple “Aisorderly conduct, violation of *onor, etc.). 
Complaint 
To Paragranh 20, 


Forced intercourse, violence againct “ecency, and the milder cases of 
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corription are 7 imisha’le ‘mon crivete comnlaint accordinz to the Proposal 
(P-racra™ 71. sec. {1)), The orimary reason “or this is consideration for 
the tnjured pmerty. But in more severe cases the miblic interest attachine 


to prosecuting such acts by venal law overrides the iniividual's interest. 


The viewroint cf consideration “or the infured party is overridden also when 
an offense connected with the ones listed in Paragrach 20°. and mmishable 
without vrivate complaint was also caomitted. In such case the offense 
otherwise vcunishable uvon private complaint according to the Proposal can also 
be vrosecuted "from o*fice." This cecurs when there is such close obfective 
connection between the offense ~inishable upon orivate comnlaint and the one 
[ant shable]) without privete complaint that the fact rituation with respect 

to the letter cannot be discovered unless the fact situation of the offense 


minishable uvon orivate complaint is aleo discovered at the same time, 
Interpretive Order 
To Pararravth 21°, 


“he iniured varty's "con?ition of being unable to defend hireelf" is a leral 
fact siturtion element of several offences of violent [*orced’] character 

arainst sexual morals. Paracrath 27°. qualifies children under tvelve years 
of ace to be always unable to defend themselves. That 's, the tnfured mrty 
of euch are <= tue to hie araller nhyrical strength ~— is generally unable to 


mresent ereater resictance. Paracrar: 210. ineures untform intermretetion of 


the Propnosal's orders. 











*r'mes Arainst the Government, Administration of Just’s« «mi Purity of 


Public Life 


Penal law protects the state also in its fictions. ‘hile the offenses defined 
in Chapter %. of the Proposal attack the ctate in its foundations, existence, 
the behaviors regulated in this Chapter harm or endanger the sta‘<'’s activity, 


“ulfillment of the state's tasks. 


The state tarks manifert thenselves in verious areas of the state's life. 


“ividing the Charter into Titles con*forme to the intivicual «reas. 


Pulfillment of the mort important state functions asmmes creation of ropuler 
representation organs; this is “one by elections, The offense against the 
order of elections was laced at the head of the Chapter on the basis of 


the invortance of this crecial legal object. 


Title II. contains mainly border control, oress control, and other offenses 


of cimilar character under the name of crimes against order. 


The Pronorcel remiletes venal law ~rotection of estate secret and service secret 
in thte Chacter (Title TT’.), the fustification for this is obvious considering 


the eubtect of the offences. 


“he fact situations of offenses o° the office (Title TV.) protect the order 


an? lerality of national coverment, on4 the orders concerning offenses against 
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the atministretion of justice “Title TI.) [protect the order and legslity of] 
the adrinistraticn of fu-tice, Offenses against the official verson (Title ”,) 
asc belong in this Chavter, since one of the frequent methods of attack to 
4isturh or endanrer *>e operation o” state organs is action aga'-st nersons 


performing such tasks. 


Tinally Title VII. containing the fact cituations of offenses against the 
“urity of mblic life was “laced into this Charter. A unicue legal obiact 
with resnect tc offenses of the o**ice justifies bringing corruption offenses 
together under e serarete title. And this is the curity of oublic life, which 
besides the curity of official life alec includes the surity of the work of 


those woo work in the econovic and other areas. 
Title T. 
Crime Against the Order of lect ions 


Tn accorf@ance with our Constitution, the voting citizens elect the members 
o” the “ntional Assembly and of the ccunc!ls by secret vote bared on gen ral, 


ecial, an? cirect right to vote, 


"onoring the basic crincinles of election defined in law “lo ITI. of the year 1946 
concerning election of national asrcenbly rerresentatives and counci! members 
ineures that the will of the voters should orevail. tn the interest of thi« 
important goal it was necesravy to create the fact situation of offense against 


the order of elections, the legal obfect of which tr the sirity of elections. 
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To Parazra™ 211. 


In this Paragrar> the Proposal declares that unauthorized exercising of the 
right to vote, hindering the person entitled to vote in exercising this right, 


violetion of the election's secrecy and falsifying its result are to be cunished. 


Assistance extended to exercise the right to vote illegally is to be cunished 


accorting to the miles of accessory before the fact (Paragrach 21.). 


The Proposal prosecutes the hindering of exercising the right to vote in all 
of its forms, Influencing the entitled person reaches the level of vmunishability 
if it is suitable to hinder the voter in voting according to hig conviction. 


The Provosal omits detailing the methods (violence, threat, etc.). 


The Proposal sreaks separately about falsifying the election's result. That 
is, it is nossible that casting the individual votes or registering them is 
legal, but the election's result is determined not on the basis of these true 
data but by falsifying the voting result. It is not necessary to emphasize 


the falsification of rublic document as a method of commission, as in point d), 
Title II. 
Offenses Against “rder 


As it apves*s also from the Title's name, the offenses regulated in Title II. 


are offenses against order according to their special object. The pena! law 
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protects those most important measures of the manarement o* order [police work] 
the violation “of which is dangermis to society to a significant extent. The 


border control measures stand out even from among these. 
Abuse of the Right of Association 
To Parapravh 212, 


1. According to law “o 35. of the year 1970 concerning associations, the 
sipervisory organ refuses to register associations the purpose of which is 
contrary to statutory orders, anc dissolves the registered association in case 


the conditions defined in the svecial statute occur, 


Continued overation of unregistered or dissolved associations revresent danger 
to society because they mean continued vcromotion of illegal goals or contim- 
ation of overation which harms the public interest. The person who leads or 
orranizes such association finds h‘mself opposing the legal order already by 


means of this activity. 


2. Organizing refers to work performed on behalf of such association which 
has already begun its overation. Organizing work performed before starting 
to overate, the ~m:rpose of which is exactly to prepare the application for 


reristration neturally does not fall under runishmert, 


By organizing and leading the actual activity mst be understood, regardiess 


of the title used. 
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3, Not only the “functionaries of mich arasociations commit the offense which 
the supervisory organ refused to register or which it dissolved after regis- 
tering it. The fact situation refers also to those who did not even attempt 
to have their association registered because they were fully aware that their 
poals are illegal, there is no hove trying to legalize the association. That 
is, it is obvious that such an association wh'ch already at the outset forms 


to conduct secret activity, represents increased danger to society. 
Breach of the Press Law 
To Paragravh 213, 


The Pronosal declares those cases of violating the press law regulations to 
be offenses against which the national governmental (rulebreaking) or the 
labor law's legal disadvantages are insufficient and due to the dangerousness 
of which the possibility of holding responsible by penal law is necessary. 


These behaviors are: 


a) producing or disseminating a press product without permit, inasmuch as a 


perm't is necessary for tis, 


Press producte are writings, illustrations or msical works mltiplied mechani- 
cally or by chemical means. Copies of writings [documents] not for public 
dissemination qualify as press products if the mmber of copies exceeds the 
comy mumber justified for the document's handling or for correspondence 


rurpo ses, 
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It is a general rule of the press law reguletions that a permit is necessary 
for producing and cisseminating press products. But the statute may make 
excevtions from requiring permits. (Currently such statute is order 

Yo 26/1959. (Y. 1.) Korn.). 

Sale, mail distribution, delivery, free distribution, placement and introduction 
in a mublic place mst be understood by dissemination, The essence of dissemi- 
netion is that the disseminating verson gets the press product to other persons 


and insures that others should learn the press vcroduct's contents. 


b) Dissemination of such press product which hac been ordered to be impounded 


or ce nfiscated. 


Impounding is a forced measure in the venal process which is in order in case 
the conditions defined in the regulations of penal nrocess lew (Be. Para- 
pranh 191.) exist. Confiseation is a measure regulated by Paragraph 77. of 
the Proposal, section (2) of tis cives orders about confiscating press 


vrocucts. 


According to orders of the press lew it is not permitted to disseminate that 
vress nroduct even in the vossession of permit to disseminate which the 
detective authority impounded (attached, restricted], or the confiscation 

of which has been ordered by the court's legally final decision. Thus from 
the viewnoint of the behavior defined in the fact situation's point b) it 
has "o significance whether dissemination of the impounded or confiscated 


press product has been permitted earlier, 
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Tllegal Stay in the Country 
To Paraprawh 214. 


These days -—- as an ef“ect of modern transportation -- criminal activity is 
becoming increasingly international in character. Such persons also partici- 
rete in organized commission of the most dangerous offenses against the state, 
ife, and property who are not citizens of the co:ntry of the place of cam- 
mission. Therefore illegal stay of non-Fungarian citizens in our country 


cannot be left without venal law consequences. 


According to Paragravh 61. of the Proposal that non-"ungarian citizen whose 
ctay in the country is not desirable, mst be expelled. The exvelled person 
is required to leave the country's territory and can return only with special 


vermission, 


Pararranh 214. serves to insure the execution of expulsion. But its perpetra- 
tor can be not only that verson against who the exmlsion was applied as 
sinnlement-ry cunishment but also whose permission to stay has been withdrawn 
throuch governmental steps (for example on the basis of Paragrath 7. of order 
Yo 24/1964, (IX. 25.) Korm.). ‘fonfulfillment of the reczirement to leave the 
country's territory as well as the expelled person's returning to the country 
without permission mist be understood by stay without permission, If the 
return without permission occurs in the manner defined in Paragraph 217. 
section (1) point a), prohibited border crossing mrt also be found in 


aprlomeration with illegal stay within the country. 
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Damaving a Geodesic Marker 
To Paragrath 215. 


Measurement and mapping the country's territory or of a part of this area is 
an important rcublic interest, its correctness depends on the conditions of 
geodesic markers, Yamacing them, etc. can disturb work which is significant 
from cvovernnental or defense viewnooints, further it can be the source of 


con*licts and damages for those who are entitled to use the arfected area. 


Tt is sufficient to nane the geodesic marker as object of commission; it is 
innaterial whether the ~urpose of measuring the land is solution of carto- 
pravhic or other fovermental task, or whether the measuring of lani is 


Aone by military or civil authority. 
Annihilation of a “istoric ‘‘omment 
To Paragravh 21%, 


"{etoric momments are such characteristic, irreplaceable relics of our 
country's historical past (building and other creations, their accessories, 
ani further the fine arts and industrial arts creations connected with then), 
which are objective proofs of the country's economic, social, and cultural 
develorment and which are of outstanding significance from the architectural, 
historical, archiological, “ine arts, industrial arts, or ethnographic view- 


points, Therefore the »‘storic momments must receive increased protection. 
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The behavior wich commits the offense defined in Paragraph 21. of the 
Pronosal is annihilation of the historic momment. Ending the existence 
o* the historic monument's substance or such high degree of damaczing it mst 
be understood by annihil-tion as the consequence of which the historical 


nmument can no longer be restored to its original condition. 


Mly the historical momment's ower can be the offense's culprit. Ifa 





straneer annihil-tes or damazes the historical momment, »olding him resvon- 


sible is made possible by Paragrath 324. of the Proposal. 
Frohibited Sorder Crossing 

Fvasion of the Rules of Travel Abroad and Stay Abroad 

To Pararraph 217, 


1, According to the statute concernixg travel abroad and passport (legal 
statute “Yo 20, of the year 1973.) every Pungarian citizen has the right to 
travel abroad. This right can be exercised conforming to the orders of 
statutes; the Pronosal declares those cases of abuse of this which are 
rarticularly dancrerous to society to be offenses, and regulates them among 
the miblic order offenses. The most “frequent among these is prohibited 
border crossing as well es abuse of the miles of travel abroad and stay 
abroad, ecncerning which the Proposal gives orders within the framework of 


one Pararcrarh. 


604 








2. Section (1) defines two <inds of cormitting behavior: 


a) Point a) is the leral fact situstion o® mrohibited border crossing, which 
is aceamvlishe? by crossine the comtry's border without permission or in an 
unauthorized manner. The cormission's obfect is the “ungarian People's 
Pemblic's national border. It is immaterial whether crossing the border 

was done by exiting ‘rom or entering onto the Mungarian Peonle's Pemblic's 
territory. The offense ¢oes not occur if the perpetrator crosres a border 
betveen other countries in a crohbibited mamner. Penal law crotection of the 


borders of other countries is not the “ungarien venal lew's task. 


According to the legal statute emcerning *he guarding of the national border 
(order Yo 40/1974. (XI. 1.) MT, Paragrath 12. sec. (1)) it is permitted to 
cross the national border only with valid travel document and in possession 
of entrance (visa] or exit vermit necessary according to the orders in effect; 
the crossing is done under sipervision. — Therefore primarily that mrt be 
umerstood by crossing the national border ‘without permission that the border 
is crovsed without valid travel document [passport] and -— when necessary —- 
without entrance or exit vermit, not under supervision, A non~-“ungarian 


citizen can also be the culnrit of the offense. 


Prohibited border crossing can be committed in other wavs also, “or example 
using false or falsified nassvort, or one mate ot “for a different name, 
Besides this mumerous other methods of commission are also imaginable. The 


Proposal designates these by the section of the text "in a manner not permitted." 
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b) The passport authorizes stay abroad for a definite or indefinite length of 
time. The person who etays abroad beyond the tine specified in it, that is 
illegally, abuses the passport. Point b) defines those cases of remaining 
abrowd illegally in which holding reeponsible by penal law is justified. Only 
that “ungarian citizen can be the culprit of this who left the country in the 
permitted mamer. “he Prorosal does not exuressly limit the fact situation 


to “ungarian citizens, but tis follows fram the committing behavior. 


Pemaining abroa?t for longer tine than is permitted is an offense if it is 
rermanent, thet is, the pervetrator desires to stay abroad not temporarily 
but for a longer, inde“inite length of time, settles there with vermanent 

character. It is not necessary that the perpetrator express this decision 
verbally or in writing; this can also be established from his behavior 


exhibited at his new volace of stay. 


Pemaining abroad permanently can be accomplished by evading either the rules 
of traveling abroad or of staying abroad. That verson abuses the rules of 
traveling abroad who already before traveling out decides to remain abroad 
permanently, but misleads the authorities concerning the murnose of his 
travel, for example he requests vermission to travel out for the vcurpose of 


vicitine or touristics. 


Violation of the rules of staying abroad can be accomplished by different 


behaviors. In case of travel abroad for private =urposes it can generally 











be done by the rerpetr:itor not returning when the authorized deadline for 
staying abroad exnires; departing to a country different from the one to 
where he requested authorization to travel may be comnected to this, ‘n 
case of staying abroad for service “urposes the committing behavior in general 
is that the perpetrator does not satisfy the command to return home (the 
established time “or staring abroad in service, order to return home, instruc- 


tion to return home). 


It is a “urther fact situation element that permanently remaining abroad 
simnificantly harms the ‘nterests of the “ungarian People's Semublic. 4y 

this the Proposal warits to include those acts within the snhere o* penal law 
restonsibility which represent increased danger either throuch the perpetrator's 
person or through the case's objective circumstances, This can be found for 
examnle if the perpetrator is in vossession of a state secret, or exhibits 


hostile behavior abroad acainst the Mungarian Peonle's Penublic. 


It follows from the “angerousness to society of the behaviors defined both in 


point a) and in b) that it is juctified to regulate it as ofense. 


3. Tt sigpniMicantlv increases the dangerousness to society of the act defined 
in section (1) noint b) if the Mungertian citizen staying abroad commits it 

by abusing his service or official assignment. Section (2) regil-tes this 

ac a qualified case. Anyone, not only an official person can be the subject 


of ‘his, who commits the offense curing the course of his stay abroad for 
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cervice ~1rpose. %ut thet case camot be included here if the official verson 


remains rermanently abroad during the course of his travel for private purpose. 


In the case defined in section (2) the characters of the perpetrators' service, 
oficial assigrment can be 7ifferent; a person in more important assignment ani 
one taking care of a less significant work area, task [both] can accomplish 
thie. Therefore the Proposal determines the penalty item in such a way that 
the nossibility be there for a broad spectrum of individualization. 


L. Prohibited border crossing's dangeroisness to society is increased if it 
is committed with arre or in grour, Section (3) regulates these as qualifying 
cirewstances. Points 3. and 11. of Paragracth 137. contain interpretive orders 


“or the two concerts. 


<,. The 4angerousness of orohbited border crossing committed by means of taking 
an aerial vehicle abroad is very significant and it is also more difficult to 
avert it. Therefore section (4) places severe “unishment into prospection for 


th’ s. 


It is inmate~ial who owns the aerial vehicle, and whether the act is camitted 
with a motor driven airvlane, sailplane, or airship. The only condition is 
that the border crossing occur by taking abroad an aerial vehicle in [tron] 


the “ungarian People's “epublic's territory (airsvace), 


Tnas~ich as the vcerretrator cained control of the aerial vehicle for hinscelf 


on its deck, by violence, threat, or by olacing another into the condition of 
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‘meonseiousness or o*” beinr unsble to defend himself end cross the border in 
this manner, the action accc™plishes not the qualified case according tc 


section (1), tit raining ecctrol of an aircraft (Paragrac> 242.). 


&. “he Ganrerousness o* mrenaration made for rrohibited border crossing as 
vell as for evating the rules of ‘ravel abroad ani staving abroad is of such 


ferree that hol7ing responsible by venal iaw for these is ‘urtified. 


It can be considered creraraticn for mrohibited border crossing for exacole 

if the verpetrator left his nlace of residence with the surpose of crosring 

the border but did not vet enter irito the area unier the border vcatrol's 
remular sucervision and control. -— Preparation “or the act defined in 
section (1) noint b) can be for exannle obtaining the exit permit by nisleading 
the aithorities for the curcose of transferring vroperty ob‘ects, sending their 
value abroad, or “rustratine the rcorsible confiscation of crovertvy. It is also 
a condition of sunishability that inagm:ch as the vernetra‘or completes ‘is 
action << remains abroat nernanently —, this significantly hor the 


s ? > 
ev~iblic's intererts, 


“aarerian Peonvle's 


Prenaration “or the qualified cares included in sections (2) and (3) is not 
so outstandingly “anrero 1s *o make *igher nenalty necesscry. In contrast with 
thie the rore severe cenalty item is fustified “or nremring to conrit [the 


offence] by taking an aircraft abroad illegally. 


", Section (4) insures “ifferentiated evaluation of the act defined in 
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section (1). Such cases can occur far examnle when the weight of the action 
accomplishing the legal fact situation is smaller, and therefore a rare 
lenient penalty item is justified. Conclusions can be made “or the act's 
weight fran ite rotivetiom, rurpose, anc from the case's other circumsta ces. 
“uch can be for exarmcle border ¢.: sssing without permit for the mrposs of 
visiting the relation, marticineting in a vedding or “uneral. “ther cireu- 
ctances of the case cannot be designated in reneral terms; these can also be 
related to the perpetrator's person and the act's obfective side, for example 


etavirg abroea® for a very short length of time by crohibited boarder crossing. 


The Pronocal considers the acts of lesser veight to be misdemeanors; the 


alternative penalty item also serves individualization. 


“he qualifying circumstances ‘efined in sections (2) trough (4) excluc 


arplication of section (4); tn such cases the act cannot be of lesser veirht. 


8. ‘‘akine confiscation of croperty and banishment possible as cinplementary 
vinichment is furtified “or the offenses defined in secticns (1) through (5). 
Application of confiscetion of property hee significance mainly if the verpe- 
trator remains abroa? and thus loss of freedom cannot be airinistered. 

Nanichrent cen exclude the vossibility of reveating the offense, “or exanrle 


‘mn the case 0” a vcerretrator who lives near the border, 
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Srirpline of Peorle 
Tr Paragcrat 71", 


1. The Provosal lifts out the increasi-ely Gangerms >Denaviors from the 
spectrum of criminal arsistance [accessory before the fact] extented to 


rrohibited border crossing, an’ rerilates there as a senarate fact situation. 


Noth fact situation “ormaticns of mugpling veople are comected to mohibited 
bor“er crosring: exten‘*icr assistance, offer to *o + is, or untertakine for 
the ~rrnose o* obtaining material rrofit, or as a member of, or by asripment 
“rom. an organization which oromctes such acts. “he secon? formation i*:sures 
renal law stece acainct the members and earents o* organizations which xs-upgle 
reorle. “or such nerpetrator it is unecessary to examine whether he hincelf 
croceeded “or the surpore of obtaining material orofit, nis cooperaticn in 


any cace ir “anrero + to society to an incrensed cegree, 


“olunteerine in itse)’ is activity which qualifies as crevaratinn, but it is 
‘anrerous in such derree -- as ‘nom exactly fran the oractice of those whu 
smirzle neople, ~a‘rly of such orrantizations — that it must be considered as 


acomrlcted formation of surgling rneople. 


>, Commiesicn as business ‘Paracra-h 177, coint 7.) cieniMicantly increases 


the obfective weight o* emuppeling reopvle, an? the vernetretor's versonal 
‘anrerousness [*o eociety]. Therefore committing section (2) as a business 


ie ordered to be ~unirhed rore severely. 
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2, «The rurpece to obtain material profit is an element of the firrt formation 
of the legal fact situntion of smuggling people, but this is also character- 
istic for the activity o* organizations which smuggle people. Therefore it 


must be made possible to apply confiscation of uroperty. 


According to practical exnerience the man smugglers helv the prohibited border 
crossing bv using their knowledge of the local conditions. Therefore section 


‘2\ provides the noscibility of banishment as supplementary penalty. 





Failure to “ake a Report [to the authorities] 
To Paracrarh 21°, 


1. Peporting offenses is the moral obligation of citizens, and -- devending 
on the circumstances -- their job, service obligation, Therefore generally 
labor law and similar legal consequences attach to failure to make a rerort. 
The Proposal threatens the failure to make a report with punishment only for 
those offenses in which this cannot be ommitted due to the significance of 
the interest protected by penal law, Such are the offenses against the state 
(Paracranh 150,) and some offenses which are similar to this due to their 


character. Pararravh 219, gives orders about a groun of the latter. 
2. Section (1) lists the committing acts in three points. 


Point a) munishes the failure to make a report even for the preparation of 


prohibited border crossing, and for the ~ore serious cases of evading the rules 
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of travel abroad and stayine abroad (Paragrayh 217. secs. (2) through (4)), 
and for man smugeling. This is necessary in the interest of preventing the 
particularly dangerous, difficult to nrevent actions. This is not justified 
in the basic cese according to Paragranh 217, section (1) and in the cases of 


actions of lesser weight included in Perarravh 217, section (6). 


If the soldier leaves for abroad in order to extricate himself by this from 
Mlfilling his service obligation, he accomplishes the qualified case of 
escape according to Paragrarh 343. sections (3) and (4). Irvortant interest 
attaches to nreventing this serious offense also, therefore it is justified 
to declare as of*ense even the failure to report the mreparation. -- If a 
soldier fails to report the escane for abroad, he is to be cunished on the 


basis of Paracranh 344, 





Public interest also demands that the authorities should learn about the actual 
commission of those offenses for which even the failure to report the prepara- 
tion is minishable. Therefore point c) orders that failure to report the yet 
unciscovered offenses svecified in points a) and b) are to be vounished. The 
offense is undiscovered if the authorities have not yet obtained knowledge 

of it, <= Based on noints a), b), and c), failure to report not only the 


completed offense but also the attempt is to be muinished. 


It is a conciticn of penal law responsibility in the cases of all three 


committing behaviors that the person who fails to make the report should have 
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~eliable information abort the preparation, or about the yet undiscovered 
offense. Feliablity of information is a question of fact, evaluation of which 
denends on the circumstances of the case. Information of that person is 
reliable [deserves credence] who obtains information about the act on the 
baris of direct personal observetion; but information obtained on the basis 


of verbal or written commmnication, objective proof can also be reliable. 


The obligation to make the report comes into existence as reliable information 
is obtained abo:t vreparation for or commission of the offense, and terminates 
when the person obtaining the information reports this to the authorities, 
Tenally the belated communication does not achieve its mrpose, therefore 

the obligated person must bring this to the knowledge of the authorities 
irmediately a*ter obtaining the information, as soon as he can do so, The 
Proposal does not restrict communication to the authorities to making the 
renort regulated in the penal process, therefore it uses the expression of 


"report" which hes a broader meaning. 


Primarily the authorities croceeding in penal matters (detective authority, 
crosecutor, court) must be understood under authority, but in the given case 
mekine the report to a rovernmental administration organ (for example the 


local council) or other authority may also be adequate. 


With respect to the offense's character the Proposal considers this to be a 
misdemeanor amd orders it to be punished alternatively by loss of freedom, 


corrective-educ*ticnal labor, as well as monetary fine punishment, 








3. According to section (3), relation (Paragraph 137. point 5.) cannot be 
held resvonsible by penal law for failure to make a report. In connection 
with the offenses involved here, such penal law rule would be imrroper which 


turns retaion against each other and causes conflicts of conscience in then. 
Neamaging the Border Sign 
To Paragraph 220. 


Yarious signs (stone, concrete, wood poles, signs, etc.) serve to designate 
the national border. Location of the signals has significance from the view- 
point of locating and recognizing the border line, guarding the national 
boundary. Inauthorized removal, changing of these signs harms the national 
border's order. 

The behaviors which commit the legal fact situation of damaging the border 
signs is annihilation, damaging and moving a sign which serves to designate 


the national border, 


Annihilation means complete eradication of the sign, damaging means disadvan- 
tageous changing of its substance. This also includes making the sign 
unrecognizable, “emoval may mean misappropriation or taking it away from its 
original place without intent to appropriate it, if the signal taken avay is 


installed somewhere else. 


Taking the weight of this act into consideration, the Proposal considers 


damaging a border sign to be a misdemeanor, and as alternative penalty items 





it snecifies loss of freedom, corrective-educational labor or monetary fine 


punishment. 
Title ITI, 
Violation of State Secret and Service Secret 


Tn the interest of undisturbed work of the state organs, social organizations 
and cooperatives it is necessary that unauthorized persons should not gain 
knowledre of some of the data connected with their operation. These data can 
be of varying significance; their basic categories requiring penal law protec- 


tion are the state secret and the service secret. 


“sthin the sphere of violation of state secret and service secret, Title IIT. 
de“ines the fact situations of three offenses -- violation of state secret 
(Paracraph 221.), violation of service secret (Paragraph 222.) and fa'lure to 
renort violation of a state secret (Paragravh 223.) —, and further, the 


concents of ‘ate secret mn? service secret (Paragranvh 224.). 
"“olation of State Secret 
To Pararranh 221, 


1, The two basic forms of committing violation of state secret are illegally 
obtaining a etate secret and abuse of state secret in the perretrator's pos- 
session, This latter means unauthorized use of the state secret or making it 
available to an unauthorized person, or making it unavailable to an authorized 


person. 
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This latter forr -—= inasmuch as the state secret is not yet in the pernetra- 


tor's legal nosression — assumes ontaining it. 


™here may be one or more individually defined "addressees" of making it 
available to unauthorized person(s), but making it cublic (publicizing) also 
belongs here. And by making it unavailable, not only hiding it *rom an 
aithorized verson, but also annihilating the material vhich carries bears] 


the secret or damagine it to prevent learning its content is to be wwerstood. 


2. “Violation of a state secret is particularly dangerous to society if it is 
committed involving an especially important state secret or if it causes 
severe disadvantace. The situation is even more so if as a consequence of 
the of “ense the state secret becomes available to an unauthorized foreirn 


person, Tn these cases section (2) establishes rore severe pmiriment. 


*, “> outstanding importance of the legal object of violating a state secret 
requires that the law should threaten careless commission with punishment. 
This same thing is also the basis of declaring vreparation for it to be 


monished (secs, (2) and (4)). 
Violation of Service “Secret 
™o Paracraph 222, 


Fundamentally the elements of the of*ense's legal fact situation agree with 


those of violating a state secret, but the penalty items are more lenient. The 
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basis “or leaving this as well as careless commission and preparation unpuni- 
shed is that di*ference in quality which exists between the importance of the 
service and state secrets. Inclusion of the qualified case according to 

section (3) point b) is justified by the outstanding significance of military 


service secret and the need to protect it more closely because of this. 
Pailure to Report Violation of a State Secret 
To Paragranh 223. 


The great significance of a state secret makes it necessary that the Proposal 
should threaten the failure to report [violating it] with punishment. 


The relation's immunity for failing to make a report is limited to the already 
committed violation of a state secret. In case of section (1) point a) — 
when commission can still be prevented — considering the state secret's 
importance making a report can be expected of the relation also, considering 
also that by this he also protects the preparation's perpetrator from that 
more severe penal law consequences which attach to completed violation of a 


state secret. 
State Secret and Service Secret 
To Paragraph 224. 


The legal definition uses that essential characteristic of the state secret 


and of the service secret for its foundation that the former's coming to the 














knowledge of an unauthorized person endangers an important interest of the 
Rungarian People's Recublic, while the latter's femiangers]) the operation 
of a state organ, social organization, or cooperative, or the order of national 
government, national defense, aiministration of justice, or economic management. 


The material definition needs to be supplemented by formal definition only 
with respect to the state secret. Section (2) excludes the vcossibility of 
anyone reversing this character of data declared to be state secret. But the 
service secret is not of such outstanding importance that such strict restric- 


tion would be necessary. 
Title IV, 
Offenses Against the Office 


It is a common characteristic of offenses of the office that their culprit 
can only be an official person. Those offenses which can be committed by an 
official person as well as by a nonofficial person, the Proposal does not 
place into this Title, Such are accessory after the fact (Paragraph 244.) 
and bribery (Paragraph 250.). 


Abuse of Office 
To Paragraph 225. 


1. Abuse of office as the general fact situation was ;. aced at the head of 
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the Title. That is, it is characteristic for all offenses of the office 
that their perpetrator abuses his official position etc., later Paragraphs 
of the Title punish the special forms of abuse. 


Paragraph 137, point 1. comtains the legal definition of official person. 


2. Besides violating the official obligation, which is characteristic of all 
offenses of the of*ice, exceeding one's authority and abuse of the official 
position in other ways has a character of giving examples in the text/sic). 
That is, observing the rules concerning bounds of authority and restraing 
from abuse also belong withing the sphere of official obligation. 


Assault within the official procedure, forcing confessions, and illegal 
imprisonment (Paragraphs 226. through 228.) — as special fact situations — 
exclude the fimiing of abuse of office, even though these all are character- 
istic examples of abuse of the official position. Therefore the vord 
"otherwise" mst be interpreted in such a way within the context of this 
Title that the rule refers by this to abuses committed in a different manner 
from the other official offenses, 


The Proposal punishes abuse of office which involves purpose; in the absence 
of purpose it is sufficient if the official person is held responsible through 
disciplinary means. 


The purpose is to cause illegal disadvantage, or to obtain illegal advantage. 
Tn case of this offense the illegal advantage derives from the abuse of 
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office itself. In contrast with this, the bribed official person is revarded 


by another perron,. 
Assault in Official Procedure 


To Paragraph 226. 


The order punishes one of the severe farms of abuse of office. Its fact 
situation element is that the assault should take nlace within the process 
conducted by the official person. Otherwise the act may accomplish injury 
to honor. 


If the official person makes use of the physical activity of someone else 
(for example his subordinate) for the assault, that is, he does not perform 
the assault himself but causes it to be done, then qualification of the act 
depends on vhether the actual assaulter can be held responsible, and for 
what offense. According to this he will be either instigator, or indirect 
culprit. 


Assault is violent effect upon the human body, but does not necessarily injure 
the bodily integrity. 


Forcing Confessions 
To Paragraph 227. 


Forcing confessions is an activity similar to compulsion (Paragraph 174.) and 
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to extortion (Paragravh 323.); the special characters of the subject and of 
the purpose differentiate it from these. 


The perpetrator is such official person before vhom the action's injured party 
makes a confession or declarstion within the procedure. Even though this 
Paragrath — differently from Paragranhs 2246, and 228. — does not contain 

the words "during the course of the procedure," there is no doubt that causing 
confesaion t6 be given can be talked only in such case. “Tsually the perpetra- 
tor's purpose is to force a confession — mainly in the penal process —, but 
the Proposal also punishes the act directed at forcing other declarations. 


What has been said in the justification to the previous Paragraph crovides 
guidance for that case when the official person makes use of the cooperation 
of another person in applying the violence or threat. 


The order -—- besides violence and threat -- also punishes the "ner" means 
of psychological and moral compulsion which are suitable to decisively influ- 
ence the injured party's behavior. The formation of "other similar method" 


expresees this. 


Tt is not a condition of the offense that the confessions or declarations 
thus forced differ from the two, The end does not justify ("sanctify") the 
illegal means; the perpetrator's intent directed at discovering the true 

facts may ir the given case be a mitigating circumstance, but does not exclude 
his guilt. 











Tllegal Isprisoment 
To Paragraph 228, 


1. That official person can camit the offense who -- according to the rules 
concerning his procedure and under the conditions defined there — is author- 
ized to deprive ancther of his personal freedom. Fis act becomes illegal if 


these conditions do not exist. 


Illegal imprisoment is to be mmished more severely — according to section (2) 
— if it is done for base motivation or purposes, if depriving freedom is 
coupled with tormenting the injured party, or leads to severe consequences, 


Tormenting -- beyond taking away freedom — means causing physical or intellec- 


tual suffering. 


2. Section (3) defines a so-called privileged case by declaring that the 
perpetrators to be punished for misdemeanor if the duration of illegal imprison- 
ment is no longer than twenty-four hours, 


That is, such short time usually is not of major significance from the view- 
points of either the suffering accompanying the deprivation of freedom or of 
the various disadvantages resulting from the lack of freedom. 
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Title VY. 


Offenses Against the Official Person 


The orders of Title VY. define the area of penal law protection accarding to 
society's needs, and mmish attacks against not on'y the official person but 
also persons performing public tasks and their supporters. 


Violence Against the Official Person 
To Paragraoh 229. 


1. According to section (1) the behavior which commits the offense has 
eeveral variations. 


Obstructing must take place within the official person's legal procedure, 
But the perpetrator can claim lack of legality of the procedure only if this 
illegality is obvious, recognising it requires no evaluation. 


Odstructing by viclence must be understood to mean violence against the person. 
Violence against things is within the scope of the fact situation only if it 
transfers from the object to the person. Paragranh 138, defines the concept 
of threat. 


Forcing to take measures must also be accomplished by violence or threat. Here 
we speak of such measures which the official person takes not according to his 
own, but to the culprit's will. From thie follows that disobedience exhibited 

















within the course of the procedure, which manifests itself in massive behavior, 
does not mean forcing to take measures even if the official person forces 
obedience by mrasure; that is in such case it is not the official person who 
is being forced. For this same reason (lack of violence or threat) obstruction 
camnot be spoken of, 


Aseanit is violence against the official person if it occurs during or because 
of the procedure. Such behaviar harms the order of mational goverment if 
the injured party is no longer an official person at the timepoint the offense 
.. committed, Section (5) expressly declares that in this case violence 
against the official person, and not offense against the person (Chapter XII.) 
must be found. 


2. The offense is more dangerous and qualifies more severely according 
to section (2) if it is committed in group or vhile armed, Paragraph 137. 
points 3. and 11, define these concepts, According to section (3) the group's 
organiser or leader is to be punished even more severely. 


3. Assembling in a group aimed at committing violence against the official 
person is already in itself the expression of such threat which is suitable 
to influence the official verson's procedure, The concentration of strength 
manifesting itself in tne group also has a restraining effect on those who 
otherwise would be willing to support the official person, or to come to his 
defense. Therefore according to section (4) participation in such group is 








in itself an offense also. Punishmert of the group's organiser and leader is 


more severe. 


4. Yor criminal policy reasons, section (6) insures freedom from punishment 
to the group's participant if he abandons this behavior of preparatory 


character. 
Violence Against a Person Performing a Public Task 
To Paragravch 230, 


The persons listed in points a) through f) of the order are not official 
persons but perform tasks in the public interest -- public tasks, according 
to the more compact legal word use —; this public interest nature of their 
activity is the basis for their special protection by penal law. But they 
do not carry increased responsibility as do the official persons. 


Public transportation enterprises are those which serve the purpose of 
transporting persons. Employees of these as well as of the postal service 
performing operative or security services are entitled to protection according 


to Paragraph 230, 


Points b) and c) alse provide measures for the defense of persons performing 


security assigments. 


Members of the lifesaving {ambulance} services and the attorney in an official 
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proceeding perform different character, but also such activity of public inter- 


est which demands similar protection as the one to which the official persons 
are entitled (points d) and e)). This same refers — in a specified area — 
to the doctor [physician], but it is more practical to establish the limits 
of this protection in lower level statutes (point f)). 


Violence Against a Person Assisting the Official Person 


To Paragraph 231. 


Legal policy justification of Paragraph 231. is similar to that contained in 
the justificati-n of the previous Paragraph. Persons who come to the assistance 
or defense of an official person or of one performing public tasks also act in 
the wublic interest. 


Insulting the Authorities or an Official Person 


To Paragraph 232. 


1. Activity of the public or of the national organs, performance of the 
national goverrmental tasks can be smooth only if the person performing such 
function enjoys comfidence and respect, Harming this confidence and respect 
-— by behavior corresponding to slander and injury to honor — according to 
the Proposal is an offense not against the person (more closely against 
human dignity) but against the national goverment and the administration of 


juctice, 
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2. Perpetrator of the misdemeanor defined in section (1) states (spreada etc.) 
a fact which is euitable to undermine confidence towards the authorities o@ 

to harm the honor of the official person, Even though the two kinds of 
occasions cecur as elternatives, it cannot be lost from sight that harm to 

the official person's honor — to a greater or lesser extent — always affects 
confidence towards the authorities also in a disadvantageous mammer. 


3. Usually the statement of a true fact is not dangerous to society; discovery 
of errors promotes progress. But if it becames obvious from the circumstances 
of the statement that the statement of the fact only serves as an excuse to 
umermine the confidence or to promote selfish personal interests which do 

not deserve consideration, establishment of penal law responsibility is 
justified, 


This is why section (4) declares that truth of the stated fact can be proven 
only if the public interest or rightful personal interest justifies the 
statement (spreading etc.). But this latter can be the interest of not only 
the perpetrator but also of anyone else. 


4. Perpetrator of the misdemeanor defined in section (2) does not voice facts 
which occurred (or did not occur) but makes insults. The insulting, berating 
word or act referring to the authorities takes aim not on confidence, but on 
respect. According to this, in its form of appearance the act is similar to 
injury to honor; if it is directed against the official person, then the only 
thing distinguishing it from injury to honor is that it is conmmected with the 


operation of the party in question. 








5. According to section (3) it is a qualifying circumstance if the misdemeanor 


defined in sections (1) or (2) is committed before the general public. 


That is, such method of cormission causes increased danger to the autnorities' 
respect. Commission by means of the press, other mass communication m ‘ia, 

or miltiplication mst also be understood under committing the offense before 
the general public (Paragraph 137, point 10.), 


6. Reasonableness and humanly understandable character of abusing the right 
of criticiem and even of insult are such categories which do not always occur 
in life with unambiguous clarity, At times the official person directly 
affected, in an understandable manner overvaluee the significance of the insult, 
or -—- what is decisive from the legal object's viewpoint — the true character 
and degree of danger to public interest. Therefore according to the Proposal 
penal process for the misdemeanor defined in this Paragraph can commence only 
on the basis of complaint by the organ defined in the statute. It serves to 
protect the rights attaching to the person that this comvlaint can be rejected 
only — if the injured party desires that the complaint be filed -— if it 
would involve harm to the public interest. 


Title VI. 
Offenses Against the Administration of Justice 


Uninterrupted operation of the administration of justice is the common legal 
object of offenses placed in this Title, But the Proposal interprets this 
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broadly and orotects the operation not only of the court but also of other 
authorities which are in more or less close relationship with the administration 
of justice or which perform activity of similer character, including here also 
the organs which administer the penalty. 


False Accusation 
To Paragraph 233. 


1. False accusation is one of the most serious offenses against the admini- 
stration of justice. Ite name is traditional, even though not precise, because 
in our country apart from the narrow circle of cases with private accusation, 
there is a prosecutorial monopoly of accusation. Thus the individual — in 

the legal sense -- does not accuse [charge], but suspects, reports, insinuates 
(biames]. His intent -- usually — is precisely to get the prosecutor to 

bring charges. The method for doing this [to constitute an offense. Translator] 
is to state before the authorities, contrary to truth, that the injured party 
committed an offense (section (1) point a)), or to provide the authorities 

with fabricated proof concerning the offense (section (1) point b)), 


The accusation must take place before the authorities. Besides the authorities, 
Be. Paragraph 122. section (2) [penal process law] also obligates the official 
person to report offenses which become known to him within the ephere of his 
authority, Therefore [felse] accusation before an official person obligated 

to file a complaint about it is also false accusation, 
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2. Accusation is statement of fact according to which a specific person 
committed an of‘ense and which statement of fact appears to be suitable to 
cause criminal proceedings. The method of accusation can be not only 
communication of the statement of fact (in word or in writing, in person or 
through an intermediary) but it can also be committed by bringing to the 
authority's attention ,some) proof which establishes suspicion of the offense. 


From this latter viewpoint only the objective proofs or means of proof have 
significance. "Fabrication" of false personal proof is to be punished as 
invitation for false witnessing, or incitement for false witnessing. 


Talse accusation committed according to the method in section (1) point b) 
is separated [distinguished] from false witnessing committed according to 
Paragraph 238, section (1) point c) by the fact that in case of the latter 
offense the accusation is rot false, or the person falsely accusing is 
different from the person who commits the false witnessing. 


Accusation can also be committed within the framework of giving testimony as 
a witness, for example during the course of proceedings conducted against 


another person or unknown culprit. 


Accusation by its nature is intentional activity, without the Proposal pre- 
scribing its pvurpose-oriented character. Thus it is not necessary that the 
person making the accusation should desire commencement of the proceedings 
based on his statements of fact, it is sufficient if he acquiesces in this 
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as a possible consequence, thet is his intent is intent of potentiality. 


3. The penalty item of false accusation conforms to the consequences. If 
the false accusation was built up in such a deceptive manner that it mislead 
even the detective and prosecutorial authorities, that is it resulted in the 
commencement of penal process, this speaks for the increased dangerousness 
of the offense. It represents even higher degree of dangerousness if even 
the court cannot discover the falsenese of the accusation and an innocent 


man is sentenced. 


To Paragraph 234. 


The Proposal regulates fase accusation committed due to carelessness in a 
separate Paragraph. The main reason for this is that the order does not 
simply determine a careless formation of Paragraph 233, but the structure 

of the legal fact situation is unique, “ore lenient evaluation of the false 
accusation is justified if the perpetrator does not know about the incorrect- 
ness of the fact situation or about the falseness of the proof (factual error). 


To Paragravh 235. 


1, “Noticing a rulebreaking or disciplinary misdemeanor within the official 
authority does not involve the obligation to report according to Be. Paragraph 
122, section (2), Therefore the Proposal establishes the circle of authorities 


(official persons) before whom the offense can be committed, more narrowly if 











the false accusation's object is rulebreaking or disciplinary misdemeanor, 
Besides the authorities of crimefighting and administration of justice, only 
the rulebreaking (rule violation] authorities and those practicing disciplinary 
authority belong in the circle mentioned above. Any organ authorized to 
proceed in rulebreakings is to be understood under rulebreaking authority. 
Practitioner of the disciplinary authority can be only the person possessing 
disciplinary authority over the accused. 


2. The committing activity corresponds to that of Paragraph 233. section (1), 
but the penalty item is more lenient, considering the act's smaller dangerousness 


to society. 


To Paragraph 2364. 


1, According to the Proposal if proceedings (basic case) commence due to the 
false accusation, before this is completed, process can be initiated against 
the false accuser only on the basis of complaint made by the authority in the 


basic case, 


That is, the possibility must be orevented that those who actually camitted 
the offense should turn acainset the person making the complaint by accusing 
him of having made a false complaint, intimidate him and motivate him to 
withdraw his report. In addition, in the case of false accusation it is 
usually not vosrible to make a decision before judging the basic case, because 


the accusation's incorrectness depends on the result of the basic case, 
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The order concerning lapses [statute of limitations] serves to exclude the 
possibility of ending the false accusetion's punishability — due to lapse 

of time — before the proceedings in the basic case come to an end. Naturally 
the rule is without object [moot] if penal, disciplinary or rulebreaking 
proceedings were not initiated against the falsely accused person, that is, 


there is no basic case. 


2. In section (2) the Proposal provides the opportunity for mitigating the 
penalty without limits, even — in case circumstances exist which deserve 
svecial consideration — omit punishment of the false accusation's perpetrator 
if he disclosed before the oroceeding authorities the falseness of his accusa- 
tion before the basic case is completed, Discovery of material truth, and 
particularly avoiding the sentencing of an innocent person are such important 
social and legal policy interests that in terms of significance they override 
even the interest attaching to punishing the person making the false accusation. 


Nisclosing the accusation's falseness does not necessarily mean disclosing 





the truth, which the false accuser perhaps does not even know. Thus it would 
be unfair to demand disclosure of the truth from hin, 


Misleading the Authorities 


To Paragranh 237. 


Making an untrue report which serves as foundation for a penal process deserves 
punishment even besides the case of a false accusation. It takes away the 
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authorities, particularly the detective authority from the tasks of discovering 
and preventing actual offenses, and by this it indirectly helps the activity 
of criminals. 


The justification attached to Paracraph 233. must be taken into consideration 
when interpreting the fact situation elements. 


False Witnessing 


To Paragrath 238, 





1. The Proposal maintains false witnessing as the traditional name, even 
though contentually the fact situation -— besides false witnessing — also 
refers to expressing false professional opinion, providing false professional 
advisory information, false translation, and fals> interpretation. 


According to section (1) false witnessing can be committed by making untrue 
confessions or by concealing true facts. The perpetrator's intent mst 


encompass these fact situation elements, 


Palse witnessing can be committed before the authorities. Among the authorities 
the Proposal's text emphasizes the courts, since this offense most of the time 
is committed in euit or nonsuit proceedings before the court. Even though the 
Proposal separately regulates false witnessing cammitted in penal, civil, as 
well arc disciplinary, rulebreaking, labor matter or cooperative executive 
committee, elected court or other authorities’ proceedings, first it provides 

a@ general definition before section (1). 
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False witnessing must involve the case's significant circumstances. Not only 
that circumstance is significant which affects decision of the case on the 
merits, but also that which is significant fram the viewpoint of other decision 
made in the proceedings (for example in penal case the circumstances vhich 
crovide the foundation for preliminary arrest). 


2. Section (2) specifies application of the orders concerning false vitnessing 
also for rendering false professional opinion, providing false professional 
advisory information, as well as false interpreting and false translation, 

The things explained in point 1. provide guidance for interpreting the fact 
situation elements as applicable. 


Furnishing false documents or false means of objective proof mist be judged 
similarily, either in penal or in civil matters. That case when this action 
accomplishes the false accusation defined in Paragraph 233. section (1) 
point b), and that case when the accused party of this penal proceeding 
furnishes the false proof, do not belong here. “ection (3) expresaly 
excludes this possibility. 


3. Section (4) gives orders about punishing false witnessing committed in 
a penal case. More severe punishment is justified if the false witnessing 
is committed with respect to an offense which is punishable also by the 
death penalty. 


4. Similarily, punishment of false witnessing committed in a civil matter 
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is determined in a differentiated mamer by section (5). The qualifying 
circumstance is particularly large property value of the case's object, or 
particularly significant other (nonproperty) interest. Particularly 
significant cther imterest may occur for example in suits concerning personal 
status, where the fudgemert affects everyone, or ~— due to exclusion of 
reopening the case -- the harm caused by the wrong decision cannot be rectified. 


5. Section (6) pimishes false witnessing committed out of carelessness in a 
penal or civil matter, including also the cases of section (2), 


To Paragrach 239. 


Valse witnessing camitted during the course of disciplinary proceedings, 
rulebreaking proceedings, labor matter or cooperative executive committees 
proceedings, elected court or other authorities’ proceedings involves the 
Ganger of smaller legal harm than that in the previous paragraph. This is the 
basis for more lenient consideration by penal lav, false testimony given 
carelessly in such proceedings does not need to be pursued by means of the 
penal law, 


To Paragraph 210. 


This paragraph gives the same orders with respect to false witnessing as does 
Paragraph 234, in the area of false accusation; the things explained in the 
latter paragraph's justification are also valid for the within paragraph. 
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To Paragraph 241. 


1. The Paragraph creates a reason to exclude pmishability for the case vhen 
the vitness is questioned contrary to the orders of Be. Paragraph 65. In much 
case the witness's testimony cannct be taken into consideration as an instru- 
ment of proof (Be, Paragraph 67. sec. (3)), Reasonably, this same is also 
walid for the expert, the special advisor and to the interpreter (Be. Parac- 
raph 71, sec. (3), Paragraph 79. sec. (2), Paragraph 80, sec. (3)), 


2. The basis for section (2) is the same legal policy consideration which 


prevails in Paragraph 234, section {2), Revealing a concealed significant 
circumstance belatedly has the same significance as withdrawal of the false 
testimony of a witness, 


Invitation for False Witnessing 


To Paragraph 242. 


Conceptually the invitation for false witnessing is behavior of preparatory 
character (unsuccessful instigation), But the degree of its dangerousness to 
society is such that it is necessary to punish it as a so-called mii generis 


offense, 


Conforming to Paragraphs 23%, emi 239,, this Paragraph establishes differen- 


tiated penalty 
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Concealment of Saving Circumstance 


To Paracraph 243. 


Tue to unfavorable meeting of circumstances, someone sven innocently can be- 
come charged or even convicted in a penal proceeding even without false 
accusation or [false] witnessing. In the interest of preventing, or repairing 


such injury the Proposal punishes the concealment of saving circumstances, 


The saving circumstance must be cammmnicated to the person under penal pro- 
ceeding, his attorney or the authorities. The person umier the penal 
croceeding can be a susnect, accused or convicted. 


The obligation that the saving circumstance as a significant circumstance of 
the case must be brought to the knowledge of the authorities, contentually 
does not differ fram the obligation to serve as witness, therefore persons 
who cannot be punished for false witnessing cannot be held responsible on the 
basis of this pararcraph either (fustification attached to Paragraph 241.). 


Accessory After the Fact 


To Paragraph 244. 


1, Being accessory after the fact -- as one of the variations of being connec- 
ted with the of*ense — that ‘act differentiates from being accerrory before 
the fact (Paragraph 21. sec. (2)) that the accessory after the “act provides 
assistance to the perpetrator of the ofense only afterwards, without previous 


agreement. 
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Among the camitting behaviors listed in section (1) points a) and b) the one 
according to point b) is the more general. The person who provides assistance 
to the perpetrator to escape fram the pursuit of the authorities also 
endeavors to frustrate the success of the penal process. Keeping point a) 
separate is justified because it is correct to limit the immmnity assured for 
the relation to the case of point a), and it cannot be granted to the person 
who not only extends assistance to the perpetrator's escane but also other- 


wise endeavors to frustrate the success of the penal process, 


The major difference between being an objective accessory after the fact 
according to section (1) point ¢) and receiving stolen goods (Paragraph 326. ) 
is that the accessory after the fact serves the interest of the basic act's 
perpetrator, but the receiver of stolen goods attempts to obtain material 


crofit for himself or for another. 


2. The person who commits being accessory after the fact for the purpose of 
obtaining profit deserves nore severe punishment, Section (2) gives orders 
about this. In connection with the offenses listed in Paragraph 326. section 
(1), being accessory after the fact according to section (2) cannot be cam- 
mitted, Receiving stolen goods is such behavior. 


3. The Proposal ounishes being accessory after the fact more severely if it 
is committed in connection with a severe offense, or if an official person 
commits it within the course of his proceedings. Section (3) gives orders 


about this. 
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4. The person who commits the offense of being accessory after the fact in 
the interest of the escape of his relation, that is, for appreciable motive, 
cannot be punished according to section (4). But that person who commits the 
offense of being accessory after the fact for the purpose of obtaining profit, 
as well as the official person who camits it within the course of his pro- 


ceeding, are not vorthy of excuse. 
Prisoner Escape 
To Paragraph 245. 


1, During the course of the penal proceeding the authorities may apply forced 
measures which devrive the citisens of their personal freedam, Loss of freedum 
when administered and restrictive custody on the basis of legally final sen- 
tence also involve the loss of personal freed, 


Tt is an important interest of the administration of justice and of society 
that the person against whom the application of such measure or penalty was 
ordered (the prisoner) should not be able to extricate himsel” from adminis- 
tering it. The order of Paragraph 245. serves this interest. That verson 
commits the offense who escapes from the custody of the authorities, Custody 
is a comprehensive exvression, but only the measures mentioned above and loss 


of freedom connected with giving effect to punishment are to be understood 
by it. 


2. There are other institutions of penal lew ami governmental administrative 
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character which involve depriving of personal freedom or result in significant 
extent of limiting it (forced medical treatment, forced work therapy treatment 
of alcoholocs in an institution, rearing in a correctional institution, etc.). 
The person who extricates himself from the execution of these does not camit 


orisoner escave, 
Prisoner Jorising 


To Paragraph 246, 


1, Paragraph 245. punishes the most serious attack against the order of 
administering punishment. 


Prisoner can camit the offense; under "prisoner" the things defined in 
Paragraph 245, must be understood. 


Joint act of at least three vrisoners is necessary for the fact situation to 
materialize; behavior of similar character by one or two crisoners can be 
some other offense (for example violence against official person), 


The behavior which accomplishes the offense is open resistance seriously en- 
dangering the order of administering punishment. In absense of serious danger 


some other offense, or disciplinary misdemeancr can be established. 
"PFusistance” is any form of opposition, active or passive. 


The resistance is "open" if it is expressed, definite and recognisable, but 
it does not have to be [im] public, 
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2. Just as all group offenses, the prisoner uprising is also more dangerous 
if the open opposition is not spontaneous but organized. Therefore the 
organizer and leader, as well as the member of the uprising who comits 
violence against a protector of order -- according to section (2) — ansvers 
as verpetrator of a qualified case. The prisoner uprising is to be punished 
even more severely if it leads to particularly severe consequences. It can 
be a particularly severe consequence for example if many people are injured 


as a consequence of the prisoner uprising, or if very large damage is caused. 


4%. Legal policy justification of section (4) which encourages voluntary 
abandonment [of the uprising; desisting] -- by promising unlimited mitigation 
of the penalty — is obvious; that does not need explanation either that such 
leniency is not in order for the perpetrators of the more severe, qualified 


cases6. 


Section (5) punishes the preparation for prisoner uprising. This is justified 


by the offense's larce dangerousnese to society. 
Attorney's Malfeasance 
To Paragravh 247, 


The lawyer has disciplinary and material responsibility for anv kind of 
violation of responsibility deriving from hie profession, That violation 

of obligation is mort severe -- and requires holding responsiblie by penal 

law -—- the ourpose of which is that the lawyer should cause illegal disadvantage 
to his client. Paragraph 247, gives orders about punishing this. 
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Tllegal disadvantage can be not only disadvantage involving property, but also 
other harm to interests. 


Commission motivated by material interest renders this offense punishable more 
severely, regardless of whether the perpetrator wante to obtain profit for 
himself or for another. 


Qualification as attorney trainee, as well as such cecupation to the practicing 
of which the authorization attaches to perform legal representation mean 
situations similar to that of the attorney, thus it is justified that similer 
penal law responsibility should be coupled with this situation. 


™mauthorized Writership 


To Paragravh 248. 


The order vunishes unauthorized drafting of petitions or documents done as 


a business, 


The concept of doing something as a business is defined by Paragravh 137. 


point 7, 


Unauthorized writership dieturbs the work of the authorities, hurts the 
interests of the lawyer profession, may cause damage to citizens unfamiliar 
with the law. But the dangerousness to society caused by that person's 
activity who drafts petitions or documente not as a business, though for 
consideration, does not reach the level which requires prosecution by penal 


law. 
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Seal [Lock] Violation 


To Paragraph 249. 


Taking something under seal and impounding are important measures by the 
authorities bared on legal statute, respect for which mst also be insured 
through the means of penal law, 


Paragraph 249. defines two formations of seal violation. Section (1) gives 
orders about seal violation taken in the stricter sense. The behaviors which 
commit it violate [harm] the action of the authorities which also externally 
express vlacement under seal. 


Extricating the impounded object from execution is to be punished more 
severely according to section (2), This is usually but not necessarily 


committed by the object's owner. 
Title VII. 
Offenses Against the Purity of Public Life 


The orders of Title VII. mrotect orimarily the confidence placed into the 
legal, impartial, and unbiased operation of state organs, persons fulfilling 
official and other important social functions, The so-called corrupt offenses 
(vribery and influence peddling) endanger this confidence, and the purity of 
public life in general, those increased moral and social consequences which 


under the circumstances of a socialiet society are valid not only in the 
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operation of the authorities and official persons but also in the economic 
and cultural life. 


Paragraphs 250, through 252. regulate the cases of so-called passive bribery, 
Paragravhs 253. and 254. the cases of active bribery. Paragraph 255. defines 
a special variety of bribery connected with the press. By doing this it 
protects the press which fulfills an extremely important rote in the public 
life, against all improper influence. 


Suppression of criticism also harms the purity of public life. Therefore 
the Proposal punishes the persecution of a person who makes a report in the 
tublic interest (Paragraph 257.). 


Bribery 
To Paragraph 250, 


1. Paragraph 250, punishes the most severe variety of bribery. The offense's 
subject is an official person (Paragraph 137. point 1.). In the interest of 
protecting the purity of public life, section (1) draws the circle of penal 
law responsibility broadly. It does not expressly refer to it that requesting 
the benefit, accepting ite promise, or agreement with the requestor or 
acceptor of the benefit (hereinafter: requesting the benefit) may influence 
the official person to the harm of public interest, because this follows 


from the other fact situation elements, 
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The "benefit" can be not only mroperty, but aleo of other character. 


The bribery may be initiated by the official person (requesting the benefit), 
but he may also commit the offense by accepting the benefit or its promise 
(future benefit) offered by the active briber. 


It is also bribery if the benefit's requestor or acceptor is a third person 
(for example relation to the official person), but the official person — 
expressly or tacitly -- agrees that the third person should request or 
receive some benefit with respect to hin, 


Requesting the benefit must be in connection with the official person's 
operation. How close this connection is has significance in the area of 
meting out the punishment. It is the closest if the official person requests 
the benefit in a case in progress, before fulfillment of his specific official 
obligation would take place. But it is also bribery if he requests the 
benefit only after the case is completed. 


The official person can also request a benefit independently of any specific 
case. The sense of such bribery is to win the official person's "good will" 


in the hope of some future reciprocation. 


The offense is complete with the requesting of benefit, etc. From thie view- 
point it is inmaterial whether or not the official person does anything in 
exchange for the benefit. 
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2. Bribery's dangerousness to society is increased if it is committed by an 
official perron in leadership position or by one euthorised to take messures 
in more important cases, or by ancther official pereon in a more important 
case. In these cases section (2) determines more severe punishment, 


3, Section (3) regulates the most severely qualifying cases of bribery. The 
offense is complete if the perpetrator violates his official obligation, exceeds 
his authority, or otherwise abuses his official position for the benefit. 


To Paragraph 251. 


1, This offense differs fran bribery defined in Paragravh 250, by the fact 
that its perpetrator is not an official person but a worker or member of a 
state organ, cooperative, or association -- who does not possess the qualifi- 
cations mentioned above. Among state organs (Paragravh 137. point 2.) 
primarily the state's econanic operating organs and institutions can come 
into consideration here, among the formers primarily the state enterprises. 


Public opinion does not measure the perpetrators of "economic" bribery with 
the measure which applies to official person. The statute also cannot leave 
this out of consideration, Therefore, at the current level of social 
consciousness, Paragrarh 251, section (1) punishes only that economic bribery 
which is connected to violation of obligation, But it is not necessary that 
the expected or promised violation of obligation be actually committed. The 
justification attached to Paragraph 250, respectively provides guidance for 


the interpretation of the other fact situation elements, 














2. If the perpetrator of bribery (the bribed person) does actually violate 
his obligation, his act — according to section (2) — qualifies more severely. 


To Paragranh 252. 





1. Paragraph 252. defines the more serious variation of economic bribery. 
Increased requirements similar to those of oficial persons must be made on 
those workers or members of the organs listed in Paragraph 251. who are 
authorized to take measures independently. Therefore the fact situation 
corresponds to that of Paragraph 250. section (1), and the justification 
attached to this Paragraph mst be taken into consideration here also. 


The circumstance of whether the perpetrator is authorized to take measures 
independently is not to be judged according to the name of his work ares 
or assigrmment. The decisive thing is, to what rights ie he actually entitled. 


2. This punishable behavior also qualifies more severely if the perpetrator 
violetes his obligation for the benefit, Thus those written in the justifi- 
cation attached to Paragraph 251. section (2) provide guidance here also. 


To Paragrarh 253, 


1. Paragravh 253, punishes bribing an official person (active bribery), and 
corresponds to the passive bribery according to Paragraph 250, The justifi- 
cation attached to the latter Peragraph must also be taken into consideration 
in intermreting its fact situation elements. 
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Section (1) cunishes the giving etc. of such benefit which is suitable to 
influence the official person in his operation to the harm of public interest 
— excepting the case of section (2). 


2. The offense qualifies more severely according to section (2) if the briber 
gives or promises the benefit to get the official person to violate etc. his 
official obligation (rurpose-criented behavior). 


The active briber is to be punished according to this order and not as the 
instigator of bribery defined in Paragraph 250, section (3) if the official 
person violates his official obligation for the benefit. That is, only the 
official person has the increased responsibility. 


3. It happens thet the benefit is requested by the corrupt official person 
(Paragrach 250. sec. (1)), and the client may fear illegal disaivantage in 
case of his reluctance, The order of section (3) which creates a reason to 
exclude mounishability gives consideration to this forcing situation. 


If the briber gives or cromises the benefit for violation of obligation 
(section (2)), he does not deserve immunity from punishment. 


To Paragrath 254. 


Paracravh 254. punishes the active variation of economic bribery (Paragraph 251.). 
Concerning the interpretation of the fact situation elements the justification 
attached to Paragrath 253. must aleo be taken into consideration. The briber 
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must be held responsible according to Paragrath 254. also if he gives or 
promises benefit to a worker designated in Paragraph 252. section (1), 
euthorised to take measures independently, in order to get him to violate 
his obligstion. 


The active briber is to be cumished always according to Paragrach 254. and 
not as participant of the offense defined in Paragraths 251. and 252. if the 
latter offenses vere committed for some benefit. 


To Paragravh 255. 


The offense can be committed by such person who has the opoortunity to 
influence the emtent of information commnicated by cress products or other 
mass communication media (radio, television). Paragraph 213, punishes 
violation of the press lew regulation, thus the justification attached to 
this Paragrach respectively provides guidance here also, 


The requested or accerted benefit must be illegal. Legally requested fee 
for example for publishing the advertisement is not such benefit, 


Pequesting or giving the benefit can have two kinds of purposes; to publish 
something, or to conceal something. 


Vith respect to the more serious offenses -— for example extortion defined 
in Paragrach 323. — the order is of supplementary character. 
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Influeme Peddling 
To Paragrach 256, 


1. Influence peddling is an offense closely comected to bribery. The 
person committing it is sort of wedged between the possible subjects of 
passive and active bribery, but has an independent role. 


Section (1) is influence peddling corresponding to bribery according to 
Paragrath 250, The person committing it requests or accepts the benefit by 
claiming that he will influence an official person, Sut it is immaterial 
whether he really can or wants to do so. If not, his behavior is of the 
tyne of deception, but it primarily also harms the ~urity of public life. 


2. Section (2) defines the qualified cases of influence peddling. 


It harme the curity of miblic life, confidence placed into the impartiality 
of official persons more severely if the perpetratar claims or creates the 
acpearance that he vill bribe an official person or if he passes himself off 


as an official person. 


That verson also deserves more severe cunishment who commits the offense as 
a business (Paragrach 137. soint 7.). 


3. Section (3) defines a milder variety of influence veddling connected to 
[corresponding to] Paragrath 251, 
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4. The "client" of the influence peddler can be held responsible for bribery 
according to Paragraphs 253. and 254. also if he came in contact only with 
the influence veddler. 


Persecution of a Person Making a Peport in the Public Interest 


To Paragrach 257. 


According to lay Yo I. of the year 1977 concerning reports, proposals, and 
complaints made in the public interest, the person making the report is 
entitled to protection. The Proposal insures this also by the means of 
penal lav. 


The concept of a report made in the mblic interest is defined by Pararranch d. 
of the above mentioned law, That person commits the offense according to 
Paracrath 257, who takes disaivantaging measures against the person making 
the report because of such report, that is -- possibly while maintaining 

the appearance of legality — “avenges" the report. 


Tn contrast with this, legal measure taken on the basis of the report does 
not accomplish the offense defined in Paragrash 257. if it is disadvantageous 
in some respect for the person a)30 who made the report. 


Confiscation 


To Paragraph 258. 


Accordixg to Paragrach 77. section (3) that object [thing] which was the 

















object of the given property benefit [advantage] must be contiseated in the 
cases defined by law, ‘Such order is absolutely necessary in the area of 

offenses against the purity of mblic life to take away the promerty benefit 
obtained iliegally, from the perpetrator. Paragraph 256, section (1) deals 


with this, 


If the confiscation cannot be ordered ar carried out, the perpetrator mist be 


required to pay the object's value (Paragranh 77. sec. (4)). 


Pararraph 258, section (5) makes confiscation of such property benefit possible 
and at the same time mandatory the object of which was not some [tangible] 
thing. Such can be for example some kind of service of material value. 


Chapter XVI. 
Offenses Against the Public Order 


1, Public order means the Hungarian People's Republic's legal order defined 
in its Constitution and other legal statutes, as well as the order of national 
and social conditions corresponding to the standards of living together in a 
socialist society, That is, it means a situation in which the organs of 
national authority and national government as well as the social organization 
can operate in accordance with their purposes, without disruption; the rights 
and obligation of citizens can prevail without hindrance, In this sense all 


offenses also harm the public order, 











But the offenses defined in the Proposal's other Chapters attack primarily 
some characteristic legal ob‘ect (for example person, property, etc.) and 
this determines their placement in the Special Part's systen. 


2. In Chapter XVI, the Proposal defines the fact situations of such offenses 
which in general harm or endanger the rights or interests not of a specified 
person, but their harmful effect affects a broader area than this, a greater 
or narrower group of the citizens. The direction of this harmful effect 
determines the Chapter's internal subdivision, The four Titles developed 

as a result of this: with the fact situations of offenses against mblic 


safety, public tranquility, public confidence, and public health, 
Title I. 
Offenses Against Public Safety 


In general we mean by public safety that keeping under control and preventing 
the severe antisocial behaviors is successful, A major vortion of these are 
offenses regul«ted in other Chapters of the Special Part; their prevention -- 
as for example the safety of life and property — is also mrt of mblic 

safety. Among the fact situations included in the within Chapter, the battle 


against the following offenses belongs under preservation of public safety: 


Causing public danger, interference in the operation of a plant of mublic 
interest, terrorist activity, gaining control of an aircraft, abuse of 


explosive materials gtc., as well as abuse of radioactive material and poison. 
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The dangerousness of these acts to public safety is easy to comprehend. 


Publicly dangerous indolence and organising prohibited games of chance are 
behavioral forms of parasitic elements of the indolent, because through 
their persons this represents danger to public safety. 


Causing Public Danger 
To Paragraph 259, 


1. This Paragravh regulates an offense of endangerment. The activity 
committing it is causing of wiblic danger or preventing that existing 
rublic danger be defending against, or its consequences lightened, 


The Proposal does not define the concept of public danger but leaves working 
it out to the judicial practice. Rapid growth of technology always brings 
new sources and froms of public danger into existence; practice rigidified 
by a legal definition could not keep step with progress, Even so it can be 
determined that the danger becomes public danger if it threatens not only one 
or more — but in any case a small mmber -- of specific persons, but one or 
more undefined persons or a larger mmber of defined persons, Public danger 
is spoken of also if things of significant value are endangered, 


2, Among the methods of commission listed in section (1) the first two 
(setting fires aid causing floods) are of the nature of examples, just as 


selecting the explosive and radiating materials or energy from among the list 
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of energies. By mentioning the triggering of destructive effects of material 


or energy, the fact situation encompasses all possibilities of commission. 


Mentioning material and energy together in the text serves to increase under- 
standability and exclude misunderstandings. In case of flood the tremendous 
inertial energy of the mass of water falling onto the flooded area and the 
material characteristics of water both may represent the source of danger. 

If someone causes some material which was piled up or became piled up (cord 
wood, scaffolding, wall, dirt, etc.) to collapse, this can be expressed in 
guch a way that the danger was concealed in the characters of the material 
(weight, hardness, etc.), but it can also be expressed in such a way that 

the perpetrator triggered [released] the destructive energy's effect con- 
cealed in the collapsible material's position [potential energy]. 


Thies offense materiaiizes by damaging the gas equirment also, if this 


causes the possibility of gas explosion. 


3. Setting fire is completed if the ignited material catches fire, that is 
it continues to burn independently of the igniting material; until this takes 


place, we can speak only of an attempt. 


When flood is caused, the offense is complete when the water is turned loose, 
the protected area becomes flooded. Thus for example if even though the cul- 
prit cuts through the dam, but parts of the dam collapsing from the two sides 
close off the opening and the water does not flood the area this side of the 


dam, attemrt occurs, 
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4. The Proposal regulates commission in criminal association as qualified 
case of public endangerment. It attributes equal weight on the objective side 
with this qualified case in the subjective respect if the public entangerment 
causes particularly large damage. 


According to section (3) a qualified case to be punished more severely than 
the above, occurs if the offense causes the death(s) of one or more people. 
This case creates legal unity with careless killing of a mman. 


5. The high degree of danger cased to society by cublic endangerment justi- 
fies that careless commission ard preparation are declared punishable. 


Finally the greatly important legal policy interest of avoiding the harmful 
consequences dictated the possibility of unlimited mitigation to \e offered 
to euch perpetrator by section (6) who voluntarily terminates the rmblic 


danger before the harmful consequences vould occur, 
Interference in the Operation of a Plant of Public Interest 
To Paragraph 260. 


1. This Paragravh of the Proposal declares disturbing the operation of 
plants significant fros the viewpoints of the national economy and of the 


population's needs to be an offense. 


Section (4) contains the legal concept of a plant of miblic interest. According 


to this the miblic works, mase transportation overation in general traffic, 
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communication operations, ami finally certain plants producing highly impor- 
tant goods belong here. 


Those production units are considered cublic works which insure water, steam, 
electricity, gas and heat energy supply to industry, agriculture, or the 
population, or serve the pomlation's general comfort as well as health. 


Operation of such transportation equipment belongs in the concept of mass 
transportation in general traffic which can be used by a broad circle of users 
(general traffic character) and which are suitable to conduct mass transpor- 
tation, According to this for example the rental car (taxi) does not belong 
here, because even though it is in the general traffic, but it is not done 


with mass transport equipment, 


Besides the operations of the telephone, teletype, radio, television, telex, 
etc, the undersea cable also belongs within the sphere of telecammnication 
(protection of this [ under sea cable| is prescribed by international agreement). 


The raw materia> mentioned in section (4) is an economic concept: in the 
narrover sense it means a certain group of raw materials which are of basic 
significance from the viewpoint of national economy as a whole (as for example 
coal, iron, ofl); and in the broader sense it means the main element of 
construction of the individual products (for exemple iron for machinery, wool 
or cotton for textile products), From which the products are produced, which 


is the basis of the product, 
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2. Interference with the operation of a plant of mblic interest is a result 
offense; thus significant extent of disturbance in the operation muct take 
place. 


The Proposal orders that all disturbance of operation be punished and mentions 
the damaging of equipment and lines only as a matter of example. Operation 
includes the eitire process of production or providing service. For example 

the various subcenters (centrale), transformers can be the objects of commission 
just as much as equipment installed for the purposes of producing and trane- 
porting coal or other mineral of raw material character. 


3. According to section (2) it is a more severely qualifying circumstance 

if the offense is committed in criminal association or by causing particularly 
great harm to property. The justifications of this can be found in point 4. 
of the justification attached to Paragraph 259. 


Peference mict be made to the justification of Paragraph 259. with respect 
to penalizing the careless commission also, 


If injury or death occurs due to the offense, which can be attributed to the 
perpetrator, agglomeration occurs. We are facing agglomeration also if the 
act also accomplishes the fact situation of endangerment committed within the 
sphere of a job. 


Rut agglomeration does not occur in the case of damaging, because the fact 


situation includes this. 
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Terrorist Activity 


To Paragraph 261. 


1. In recent years rrofessional ani organised criminal activity has created 
more dreadful, cualitatively new forms of compulsion and extortion than has 
been know before, Their common characteristic is that the perpetrator 

(person or group) endeavors to exclude the possibility of failure by obtaining 
security, It acquires control over one or more persons -- possibly goode of 
high value —, and makes release of the person or return of the goods dependent 
on fulfillment of their demands, 


If the demarsi's target is not a state organ or social organization, the act 

~~ depending on the demand's content -- is extortion or compulsion, to which 
other offenses may join in agglomeration according to what other fact situations 
the perpetrator accomplishes during the course of acquiring control over the 
"security" and keeping it under his control, But if he addresses the demand 

to a state or social organ, the new type of offense defined in the within 


Paragraph: terrorist activity occurs, 


2. It mst be established on the basis of the demand's content, to whon it 
was addressed. 


It is possible that the farmal addressee of the message containing the demand 


is not a state organ or social organization, but for example a private person. 
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The perpetrator intends an intermediary role for such addressee; he assumes 
about him with eufficient basis that — in the interest of the hostage —- 

he will forward the demand to the form which is capable of fulfilling it. 

The situation is similar in the case of such material demand which the addressee 
or the hostage'’s relation camot fulfill either because the goods demanded are 
in the possession of the state organ or social organization, or because his 
wealth situation automatically exoludes it. That is also undoubtedly such 
demand which is aimed at setting prisoners or convicts free, authorizing 
prohibited activity or terminating penal proceedings. 


3. According to international crimefighting experience the perpetrators of 
such act are persons determined to do anything, who do not shrink back even 
from causing the most severe harm, thus from mai ing or killing the hostages. 
According to suction (2) the qualified case of terrorist activity is accomp- 
lished by such activity, such camposite offense which is punished by the 
Proposal's most severe penalty item, Thies qualified case can be found also 
if the perpetrator is guilty at least of carelessness vith respect to the 
result (Paragravh 15.). 


Comission in time of war also increases the dangerousness of terrorist 
activity in a degree similar to the one just mentioned; in such qualified 
case the penalty is also the most severe one. 


4. The terrorist acts' high degree of dangerousness to society makes it 
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necessary to fight preparation for them as offense according to section (3), 
That is, the experience of criminology [criminalistice: sic] is that the 
terrorists usually carry out their attack on the basis of a carefully assembled 
plan worked out in details. Declaring the preperation to be an offense serves 
to mrevent this offense. 


Pequiring the reporting obligation in section (4) also promotes prevention. 


The magnitude of values and interests risked by the act dictates the unlimited 
mitigation possibility insured in section (5) for that case if the perpetrator 
abandons the contimation of offense at such time when this has not yet 


involved a severe consequence. 


Gaining Control of an Aircraft 


To Paragraph 242. 


1. Tt is not incidental that the Proposal places the offense discussed here 
next to the fact situation of terroriet activity; not infrequently the former 
is an action of means for the latter, But gaining control over an aircraft 
is a dangerous offense even without such connection, by iteslf also, 


The fact situation's basis is the obligation for penal lew perszcution of 
such acts accepted in the agreement signed in the Hague on the 16th day of 
December 1970 and published by legal statute No 8. of the year 1972 about 


overcoming the illegal gaining of control over afreraft. 
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The offense's cbiect is the safety of air traffic. The orders of Chapter XIII. 
also protect this legal object, but from another side, 


The offense defined in Paragraph 181. can also occur by applying violence or 
threat, but while this offense is comnleted with the application of violence 
(threat), Paragrath 262, defines a result offense, the fact situation of which 
becomes complete vith the acquisition of control over the vehicle az the 
result, without this it remains in the attempt ctage. This unique result 
vhich represents infury to the order and safety of traffic, refers Paragraph 
242. to be among the offenses against public order — nore specifically, 
public safety. 


2. Though ugually the purpose of illegally gaining control over an aircraft 
is to change ite route, the Proposal etill does not regulate it as « goal- 
oriented offense, The reason for this simply ie that gaining control over 

the aircraft illegally, carried out in the mamer defined in the fact situation 
can be imagined for other purposes also. 


The fact situation extends over all other aerial traffic equirment also 
besides the airplane (for example helicopter, airship). It is immaterial 
for what surpore the equirmment involved was intended (for civilian passenger 
traffic or for military, agricultural, health care, etc. purposes). 


The place of commission is the aircraft's deck. Though violent, etc. takeover 
of control over the aircraft is possible in other nlaces also — for example in 
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the airport's control tower —, the dangerousness of such methol resains 
below the tyvical variation according to ths fect situaticn, and ths other 
fect situations are sufficient to fight it. 


3. Tt is a significant difference between the objects of commission of 
Pararrath 144. end Paragrath 262. that the aircraft in the latter does not 
have to be a vehicle “in traffic,® that is, the offense can be committed not 
only in flight. 


Tt is without a doubt that commission in flight also includes the danger of 
the aircraft's crash, which danger does not exist in case of an aircraft on 
the ground, Yet criminology experience shows that as a result of acquisition 
of control [hijacking] committed prior to takeoff or after landing the air- 
craft's personnel and the pascengers are usually in fust as Gangerous «a 
situation as if it were committed in the air, Therefore the Proposal omite 


reference to commission while in flight. 


In the interest of making the legal orotection complete, in this Paragrarh 
the Proposal aleo liets rendering unconscious or into a condition of unable 
to defend himself among the activities which commit the offenre, besides 


violence and threat (to which Pararrach 194, refers as examcles). 


4. Gaining control over an aircraft is often an act of means for the terrorist 
activity defined in Paragrarh 261, That statement which appeare in point 3, 


of the justification to the previous Paragraph, that they can be deterred 
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‘rom destroying tuman life only by the most severe ope of the Proposal's penalty 
‘tems, is valid for air pilote also. Therefore according to section (2) the 
qualified case threatened by tis most severe penalty occurs if the offence 
causes the death of one or mcre people. 


5. “eclarir, the preparation for gaining control ower an aircraft to be an 
offense is a necessary consequence of the extermely high degree of the basic 
act's dangerousness to society. In th's respect reference must be made to 
whet hes been exnlained in pcoint 4. of the previous Paragraph's justification. 


Abuse of Pxrnlosive Materials, Blasting Materials, Firearms or Areumition 


To Paragraph 2-3, 


1. Explosive materials and blarting materials are dangerous objects. Their 
purchase, storage, handling, preparation, sale, use are tied to the observation 
of various strict regulations define’ in the statutes. Violation of these 
rules endangers cublic safety. “nis fustifies prosecution by penal lav, 


The concept of explosive material does not require explanation. By blasting 
materials ve mean that equirment which serves to explode the explosive material 
(for example dynamite), euch are for example the blasting cap and the “use. 
Thue the contrivances used for explosions (bomb, infernal machine, hand 


grenade, etc.) are unifications of explosive materials and blarting equirment. 


2. The things said above about explosive mteriale an’ blasting equipment are 
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for the most part or entirely valid ‘or firearms and ammunition also, thus 

abusive posscession etc. of these represents no lesser danger to mblic safety 
than of the ones first mentioned. Order Yo 2/1975. (TV. 16.) B¥ [Ministry of 
Interior] contains the rules concerning the mamufacture, sale, possession of 


firearns and ammunition. 





But it is a difference vhich deserves mentioning that orivate persons may also 
keep in their possession firearms — for example for the mposes of hunting 


or self defenre — on the basis of appropriate permits. 
Abuse of Padioactive Materials 
To Paragraph 244. 


Production, use, transportation of radiating (radioactive) materials and 
vroducts is regulated by order “Yo 10/1964. (VY. 7.) Korm. and by order 
Mo 1/1964. (V. 7.) Bu M [Ministry of Health|. 


As a result of research in radiation vchysice the use of radioactive materials 
hae been spreading i-creasingly in the various production processess, in 

in medicine and in scientific work. A significant portion o: the many types 
of radioactive isctopes and other radioactive materials is dangerous; their 
handling contrary to regulations can be the source of harm to health, The 
herm — depending on the quality and strenyth of radiation -— may also be 


Gangerous to life, 
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Considering these dangers, strict safety regulations must prevail in the area 
of handling such materials. Violation of these safety rules by those who 
legally handle the radioactive materials is rulebreaking, except when it 
causes miblic danger ordered to be punished by the Proposal's Paragraph 259. 


or if it qualifies as endangerment defimed in the Proposal's Paragraph 171. 


Preparation, obtaining, possession, sale, or transfer to a person not author- 
ized to possess it, of radioactive materials or preparations dangerous to 
health, without authorization is mech more dangerous behavior than violation 


of administrative safety rules, thus the Proposal declares this to be offeuse. 


Order Yo 1/1944. (V. 7.) Bu M provides guidance “or the concept of dangerousness 
to health. This order in its Paragraph 1. defines the spectrum of radioactive 
materials covered by its effect. Among those, the ones listed in this 
Paragravh's point a) are those the activity of which exceeds 2 microcuries, 

or the extent of harmless radioactivity designated in supplement “No 1. of the 
order, These are what the Proposal means by "radioactive materials dangerous 

to health." (As a result of sharp progress in radiation physics, the spectrum 


of these will probably modify with time.) 
Abuse of Poison 


To Paragravh 245, 


From the venal law's viewpoint the Proposal does not differentiate between 











poisons listed in the official poison register (order ‘o 16/1972. (IV. 29.) M 
(Council of Ministers) Paragraph 5. section (1)) and the so-called prohibited 


poisons not included in the poison register. 


The physician is familiar with the nature and effect of poisons listed in the 
register, as well as with the occasionally possible methods of neutralizing 

or lessening this effect. The situation is different with the prohibited 
poisons, because compared to the former, these latter involve increased danger; 
this difference is to be cmsidered during the course of meting out the penalty. 


In connection with poison, failure to take the measures specified to exclude 
the endangerment is also . ‘bject to punishment. In order for this eventuality 
to occur it is not necessary that direct danger should exist to mman life, 
bodily integrity or health. If within the spectrut: of his profession the 
perpetrator causes direct danger or other serious wonsequence, he must be 


held responsible on the basis of Paragravh 171. 
Indolence as Public Menace 
To Paragravh 264, 


1. Amy person capable of work is subject of this offense. [In our country, 
work is the right of every man capable of work, as insured by the Constitution 


and materialized in reality. 


For che socialist man work is not c.ly a method of obtaining the means for 
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maintaining his existence but also a necessity of life. The need to satisfy 
the elementary necessities of existence (food, clothing, etc.) appears with 
compelling force also in the man who is not working, and -- in the absence 

of material means -- it urges the indolent to obtain the goods by criminal 
means, Due to his situation, such person endangers public safety as potential 
perpetrator of theft and other criminsl forms of acquiring without work. 


2. The committing activity is not simple passivity ("nonworking"), but leading 
a lifestyle of avoiding work, 


The person incapable of work does not "avoid" work; therefore he does not 


accomplish an offense by not working. 


It is possible that the individual is capable of working, and there also vould 
be no objective obstacle to his working, but he possesses some legal source 
of existence. Such are for example earnings derived from earlier, useful 
activity (wages saved up, author's or innovator's fee), winnings, inheritance, 
ett. At the most, these cases can be disapproved of morally, the legal object 


is not endangered, thus offense does not occur, 


According to this, that person capable of work conducts indolent lifestyle 
from the penal law's viewpoint who does not accept work to insure his liveli- 
hood in enite of not possessing the mterial goods to insure his existence. 
Only under such circumstances does his behavior represent danger to public 


safety. 
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3. According to the Proposal's viewpoint the first occasion of committing 
publicly dangerous indolence does not accomplish an offense. Offense is 
accomplished only if the perpetrator — either for the misdemeanor or rule- 
breaking of publicly dangerous indolence -—- has already been punished earlier, 
and two years have not yet passed since serving his punishment or since the 
end of its administrability. 


The perpetrator's envirorment can significantly influence indolence. It is 
easier to lead an indolent way of life in the bigger cities. Therefore the 


Proposal makes it possible to apply banishment as supplementary punishment. 


Organizing Prohibited Games of Chance 


To Paragravh 267, 


Prohibited games of chance lead many people onto the path of gambling which 
threatens with moral and material decay. The prohibited game of chance is 
such game —- played in money or in goods with monetary value -- in which 


winning or losing devends on chance. 


The Proposal places that person also on the same level with the organizer of 
such game of chance who derives profit from the prohibited game of chance by 
making the room available to the players to play. According to the experience 
of criminology this is usually undertaken for ample profit. 


Such person can also commit this mi-demeanor who besides this also has 
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a provable, legal ccecupation, but for the most part such persons do it who are 
unwilling to do honest work and who also make others susceptible to the life 
of not working by this. This is the reason for the Paragravh's place in the 
ay stem. 





Title II, 


Offenses Against Public Tranquility 


Tranquil social atmosphere, in which respect for the legal order, mutual 
appreciation, respect for each other's personality and legal interests prevail, 
is an important condition for society's balanced growth. Antisocial forms 

of behavior deriving from nationality or religious prejudice, selfishness 

or moral licentiourness, spreading rumors of hostile origin are off sn suitable 
to disturb public tranuwiil‘*ty in dangerous degrees without fulfilling the 

fact situation of any of the offenses against the state, humanity, property, 


etc. 


The primary effect of offenses against public tranquility is restlessness, 
confusion recognizable in the mblic opinion, this common characteristic of 


them justifies their being included in an indepemient title. 


Agitation against the law or the authority's measure, harm to the community, 
spreading unfc-:nded rumors, disorderly conduct [rowliness], violation of 
miblic modesty and teking the law into one's own hands belong here. 
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Agitation Against the Law oF Orders of the Authorities 
To Paragravh 268. 


1. The basis of mblic tranquility is respect for the law and for the orders 
of authorities. The offense is accomplished through attacks on these and on 


direct objects. 


This act is suitable for disturbing the public tranquility if the agitation 
for disobedience is addresse to a broai circle faudience]). If someone 
agitates one or two persons without success for disobedience against the lew 
or against an order of the authorities, his act in general does not reach the 
level of requiring to be prosecuted by penal law. Therefore the Proposal 
declares agitation for disobedience against the law or other statute or order 
of the authorities to be offense only if committed before the general public. 


Paragraph 137, point 10, defines the concept of general public. 


The offense is of formal (endangerment) character, that is it is not necessary 
for ite oecurence that it should move the addressee to disobedience, If 
offense is committed under the effect of agitation, the perpetrator may 


answer [be held responsible| for incitement. 
Violation of Community Feeling 
To Paragraph 269. 


1. The fact situation of this Paragraph's section (1) agrees with the fact 
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situation of agitation defined in Paragraph 148., except for the purpose which 
cccurs as an element of fact situation in the latter. The purpose makes agita- 
tion a political offense, and with respect to this lack of purpose against the 
state it is justified to place violation of the commmity feeling among the 
offenses against mblic tranquility. 


The act — which can be either physical or werbal -— mst be such that it is 
suitable to generate hatred against any of the direct objects listed in 
section (1) points a) through d). An ofrense of endangerment being involved, 
it is immaterial whether the hatred is actually awakened in the observers. 


2. Section (2) regulates that relatively milder form of violating the cammnity 
feeling which in short can generally be called revilement. While the act 
defined in section (1) can lead to awakening of hatred in its addressees, the 
second [section (2)] "discredits" the Hungarian nation etc., diminishes the 
respect it enjoys. It is obvious that when committed verbally or in writing, 
more or less reasoning, stating facts, or referring to facts is necessary in 
the former, (but) for the latter the expression of disrespect, berating, md- 
slinging is sufficient. 


3. The qualifying circumstances regulated in section (3) result in more 
_evere pimishability of the acts defined in section (1) as well as in section 
(2) (naturally in an extent proportional to the basic case), The reasons for 
the qualifying nature of general publicity are identical with those elaborated 
on in the justification to Paragraph 26%. 
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Several viewpoints justify that the perpetrator acting as member of a group 
deserves more severe vunishment: the group as concentration of strength, 

has an intimidating effect on those who wish to take stand against the 
criminal manifestation, at the same time it increases the perpetratar's self- 
confidence, persistence. Acting in a group misleads those elements with 

weak critical sense and who are inclined to imitate, creates the imuression 

in them that the statements voiced are true, or that the berating is justified, 
because so many agree on it. Besides this it also always carries the danger 
that conscious enemies of the state's order also try to take advantage of the 


stirred-up cublic tranquility. 


Spreading Rumors 


To Paragraph 270, 


1, Spreading mmors is one of the characteristic methods of disturbing rublic 
tranquility. 


Any fact can be the content of a rmmor. Spreading rumors indirectly affects, 
endangers various legal objects, as for example the state's forsign policy 
interest, interest of national defense or murchasing power of the forint, etc. 
The danger is hidden in the possiblity that the rumor spreads, generates 
confusion and restleesness in the masses, and under the effect of this rest- 


lessness the popilation exhibits such behavior which harms the above interests. 


Thus the common legal object requiring primary protection is public tranquility, 
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2. The rumor's typical form is fabrication, made-up untrue news. But such 
fact can represent no lesser danger which hes certain truth content, but 
stating o- epreading it is done in a distorted mammer. 


Mainly the communication of facts taken out of their context in a distorting 
manner must be understood under distortion. Elements which can be judged 
favorably and unfaverably can mix in « given event, and prejudicial commni- 
cation — selecting according to ite own viewpoints — contains only the 
favorable or only the unfavorable elements. The "truth" of a fact in general 
cannot be judged in isolation; information faithful to reality refers to the 
most important accompanying circumstances, possibly also to the precedents 


amd consequences in the necessary extent, 


3. Spreading rumors is also an offense of endangerment; thus it is not a 
condition of its punishability that it actually disturb the public tranquility. 
But it is absolutely necessary that the perpetrator's activity be suitable 

to cause such result, without this the act's dangerousness to society is missing. 
The perretrator's person and the circumstances of commission must also be taken 
into conrideration when judging dangerousness to society, so that the weanon of 
penal law wou.d not be applied in cases of exaggerations and generalizations 
which cannot be taken seriously. 
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Rowliness 
To Paragrarh 171. 


1. Offenses are also contrary to the rules of living together in society, 
that is they are antisocial. In rowly acts a certain excess accompanies this 
constant element of the objective side: the act is prove: stively antisocial. 
Others must notice the act, otherwise it carmot be suitable to generate 
indignation or panic Talerm), 


The act iteelf must express prow «tive antisocialness. Provocative antisocial- 
ness means conscious disregard of the rules of living together in a socialist 
society, to which the moral sense of working people reacts with indignation or 


alarn. 


Powliness is intentionel offense. The perpetrator mist be clearly aware that 
his act is crovoceatively antisocial and because of this it is suitable to 


trigger indignation or alarm in others. 


According to the Proposal rowliness can be accomplished only with violent 
behavior. The violence can be aimed against persons as well as against thinge. 
In r< iness accomplished by violence against a person violence means touching 
the injured party's body with the intent of attack; due to the offense's 
character it is not necescary that thie be suitable to overcome sericus 
resistance by the injured party. Therefore rowdiness can be accomplished also 


by for example a slap on the face cr knocking someone over. Violence against 
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obfects generally involves harm to the obfect's mibetance, for example ripring 
an item of clothing, breaking «a vindow, etc. 


2. Powliness -—— as mort of the offenses against public order — is an offense 
of endangerment. Thus it ie not om element cf it that indignation or alar= 
should actually occur; it is sufficient if the specific act is directly suitable 
to cause such result under the given circumstances. 


But it would mean improper application of the law if even minor dict .~bances 

of order would also be prosecuted as rowdiness, It must not be lost from 

sight that an offense against =blic tranquility is involved; even qualitatively 
thie is more than what the endangerment of the tranquility of one or two persons 
means. Thus if the manner of comission is such that only few can obtain 

direct information about what happened, the act is objectively unsuitable to 


endanger the public order, more closely the public tranquility. 


3. Even though actual disturbance of the public tranquility is not a fact 
situation element of rowdiness, very often this result does cecur, According 
to the Proposal it is a qualifying circumstance if the disturbance of public 
tranquility is of severe extent, (‘sually, sevire distur =ce must be rnter- 
stood to also mean lacting disturbance.) Yaturally this is a question of fact 
which the court decides. From the orders of Paragrarh 15. follows that this 
severe consequetice can be blamed on the perpetrator only if hie guilt covers 


it — at least in ite careless form, 
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The other qualifying circumstance regulated in section (2) is commission in 
group (Paragre"h 137. point 11.). This order serves the mrpose of defense 
against hooligan bands. Acting in a group encourages the perpetrators, at 
the same time it has an intimidsting effect on those vho would still be able 
am villing to prevent the rowliness of a person or two, 


Violation of Public Modesty 


To Paragrach 272. 


1. The Proposal liets this misdemeanor of violating moaljesty — which is 
usually referred to by the name of pornography — among the offenses against 
public order, more closely against wmblic tranquility. 


Ryrpocritical sanctimoniousness as well as uninhibited sexual licentiousness 
are both such extremes which are far from the socialirct moral. In questions 
of sexual life also it stands in favor of honesty and to provide information 
to the masses, but it disaprroves sexual licentiousness and particularly the 
use of sexuality for bucinese ourposes, It also uses the tools of penal law 
against this tyne of “creations” covered by “artistic” claze without any 
intellectual message, which at best distract ) uth's attention from the more 
Valuable goals, and at worrt can aleo make them prisoners of harmful and 
unhealthy habits, aberrations. 


2, Ovfects violating modesty are such things referring to sexual life or such 


writings of similar content which infure the sexual moral prevailirg in soc.ety. 
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Rut the trectment of questions of sexual life “or scientific or information 
dieseminating curposes, as well as depicting the mmman body for simile 
curposes or for purposes in which artistic efforts materialise, are not 

among the objects which viclete modesty. Naturally a definition of such 
exactittude cannct be given on the basis of which distinction could be made 
unambiguously between scientific and artistic creation on one hand, and peeudo- 
scientific pornography an’ immorality denicted unter the guise of art on the 
other. The person applying the lew mst decide this in each case. 


3%. The products of pornography — due to their object — are itens of 
merchandise. They become dangerous to the public order vhen plecing them on 
mublic display or selling them creates the way for ther to the mublic. Without 
this they do not disturb the public tranquility. 


Therefore the Proposal orders the production or acquisition of an object which 
violates modesty to be sunished only if this ie done for the mrpose of sale 
or public display. Public display or sale themselves are always to be punished. 


Taking the Law Into One's Own Mande (igneb-Law | 
To Paragrath 273, 


1. The Proresal places the fact situation of taking the law into one's own 
hands among the offenses against public tranquility, The reason for this is 
that not the act's curpose but the lew-violatir* method of gaining effect for 


the lew makes it necessary to declare taking the law into one's ~m hands to 

















be an offense. Taking the law into one's ov hands does not, or does not 
necessarily violate the rcroperty relationshins, but it may leat to severe 


disturbance of the public order, and it alvaye endangers the public tranquil'ty. 


2. Tn general the state cannot tolerate that those who are entitled to some- 
thing pain walidity for their demanis by violent individual action, Section 
(2) represents an exception from this: if the law expressly permits this kind 
of thing, then — due to the lack of illegality — no offense is involved. 
Pxarplese for this are application of necessary force to exercise the protec- 
tion of property, or threat which promises that report will be made to the 
authorities in the interest of reimbursement for damage caused by an offense. 


Title ITI. 


Offenses Against Public Confidence 


The Proposal grour such fect situations in this Title which in scme manner 


are connected vith documents. 


The documents -- starting with the national govermmental measures, through 
documents of economic contert and of scientific value, to the multitude of 
writings, letters, notes ccncerning the personal anid nroperty ~‘chte of cicisen 
— can be in connection with oractically all manifertations of miblic and 


mrivate life. If we seek such a ccemon element which can be considered as 


characteristic of all kinds of documents as obie:t of penal lew, then thie is 





the confidence placed in the realness of the documents. If this confidence 
were lost, the undisturbed flow of social and economic life would be broken 


an? the veople's feeline of security would suffer serious damage. 


Based on these considerations the Proposal places the fact situiutions of 
offenses commected to documents in the Chapter of offense; «:s’ nst public 


order, umder the above title. 
Palsificetion of Public Documents 


1. The Proposal does not define the concepts of either the document or the 
mublic document. That is, these are not uniquely penal law concepts but are 
used also in other branches of the legal system (civil law, national govern- 


mental law etc.), 


When wording the fact situations, the Prorosal kept in mind the concept of 
public document defined in the Pp [Civil Precess Law] (Paracraph 195. 


section (1)). 


The Proposal does not limit the area of objects of cormission to documents 
prepared within this country, that is, falsification of a foreign oublic docu- 


ment is also to be minished. 


2. “alsification of public documents is an endangerment of*ense,. Tt is not an 
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element of the fact situation that someone should suffer harm due to the 

act; and the endangered existence of mblic confidence &s the legal object — 
due to the importance of interests connected to oublic documents — usually 
does not have to be proven. Vaturally the degree of danger can differ greatly 


with the case. 


3. The forms of commission according to section (1) point a) are: preparation 
of false "public document" and falsification of the content of a true public 


document. 


Preparation of a false public document does not necessarily mean that the 
false document must possess all of the attributes required of the true docu- 
ment, only that the false document be suitable to being confused with the 
original, or real one. Identicalness of the forms is not necessary, only their 


similarity. 


Falsification of mublic document occurs also if the perpetrator corrects the 
eroneous content of a ublic document to correspond with reality, because 
permitting such acts would open the gate to undermine the ublic confidence 
v’aced into ~ublic documents. It is a different question that in the given 
case the dangerousness of such act could be so small as to exclude the 


necessity of punishment (Paracravh 28.). 


4. In the act according to section (1) noint b) the committing behavior is 
represented by uese. In the first formation of noint b) the object of commis- 


sion is a mublic document falsely vrepared or falsified by someone else. From 
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the structure of this fact situation follows that if the falsifier and user 

is the same verson, one count, not two, of public document falsification occurs, 
and it is public document falsification defined in point a). In the second 
formation of point b) the object of commission as public document is real, 

but in snite of this its use is fraudulent because untruthfulness is being 


testified to by it. 


Point ¢c) speaks of the so-called intellectual falsification of public documents, 
which is a unique method of public document falsification committed through 

an indirect culprit. The preparer of contentually false mblic document 

(its direct "culprit") is the official person —- who has been deceived -—- 
authorized to prepare it, and the indirect culprit is that person according 

to whose wish and or the basis of whose cooperation the untruthfulness gets 

into the document. The untrue information mst refer to the existence, change 


or termination of some right or obligation 


5, Intellectual falsification of mblic document often occurs ‘ue to care- 
lessness of the person supplying data or preparing the document, Objectively 
such act can be just as dangerous as the one committed intentionally, therefore 
in practice the verson making the statement is usually also warned [alerted ] 
of hie penal law responsibility. Section (2) creates the foundations of 


this responsibility. 
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To Paragranh 275. 


This Paragravh contains the fact situation of such public document falsifi- 
cation which has a special subject: the official person (Paragra7h 137. 


point 1.). 


The committing activity described in point a) agrees with the one according 
to voint a) of the previous Paragraph's section (1). Point b) of the orevious 
Paraprarh's section (1) is void with respect to the present Paragrech, and 
point b) of the vresent Paragravch corresponds to the (intellectual) method 

of commission included in its point c). 


The official person is an official person only within his official authority 
(case authority); therefore according to the Proposal's interpretation it is 
a fact situation element that he should commit the act by abusing his oficial 
authority. ‘ithout this he can be held responsible for public document 


falsification only on the basis of the order of Paragravh 274. 


The nenalty item of this Paragravh is more severe compared to the previous 
one because this act at the same tire is also abuse of the office; the text 
also exvresses this. Yalsification of public document defined in this Para- 


praph creates agzlomeration with the possible other of‘enses ~- which usually 
involve bribery. 
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VFalsification of Peivate Xocuments 


To. Paragravh 276, 


1. The expression "private document" is a supplementary concept. The first 
step of systematizing documents ws to elevate the mblic documents — as a 
document type with particular significance — from among the documents. 


All other documents are private documents, 


The document is such writing which mroves that some legally significant fact 
(orimarily right or obligation) came into existence, changed or ended (it 


could be that at the same time it also embodifies the fact). 


The document proves by way of writing, which does not necessarily mean the 
writing of letters. ‘ritings of drawing, mmbers, or signs may also be 
involved if the method of writing in question is suitable to express the 
content of thought. It also is not a requirement that the document's 
material should be paper; It can also be other material suitable for the 
placement of written signs, But it is necessary that it should be able to 

be determined from whom the document originates, because it contains a 
declaration and this can have legal significance only if the person [identity] 
of who made the declaration can be established, 


2. Preparation of a false private document or one with untrue content, or 


falsification of an existing one in itself does not reach the degree of 
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dangerousness to society required for punishing pcrosecution. ‘Such act 
becomes subject to mmishment only if the mentioned private document is used 
to achieve legal effects (to prove the existence, change, or termination of 


rigiit or obligation). 


From the just mentioned method of regulation follows that "pure" private 
document falsification is a rarity in the judicial practice. Private document 
falsification is a tyvical act of utility: usually it promotes commission of 


another offense or serves to cover thie up. 
Abuse of Documents 
To Paragraph 277. 


1, The significance of documents requires that not only their falsification 

be vunished but also the cther abuses committed with them, Tllegal acquisition, 
destruction, damaging of a document to which someone else is entitled or 
concealing such rom the person entitled to it is dangerous to society. The 
expressions "steals, embezzels, illegally appropriates" are not suitable to 
designate the acts which commit is because they refer to offenses against 


vroperty, and usually the document has no property value. 


2. rom the mblic document's increased significance follows that its illegal 
acquisition etc. committed intentionally is sub‘ect to minishment regardless 


of whether it occurred for the purpose of causing disadvantage. ‘aturally the 
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possibility of disadventage mst exist, thus for example such old public 
document which no longer refers to relevant facts fram the viewpoint of 
amyone's rights or obligations camot be the object of commission in this 


offence. 


But with respect to orivate documents it is also an element of the iact situ- 
ation that the perpetratar mst be motivated by a purpose of causing disadvantage. 
This solution is appropriate to the construction of private document falsifi- 
cation, which does not punish the act of falsification if the element of use 


is not connected to it, 


Providing False Statisticel Data 


To Paragraph 278, 


Even though the text does not mention the format of document, it can be seen 
easily that this Paragrath also regulates document offerses. The over- 
whelming majority of furnishing statistical data and information is requested 
usually by filling out some questionnaire or other printed form. And if the 
poll commissioner or cther member of the statistical apperatus exceptionally 
receives such data verbally, he mist write it down immediately so that it 

could be sed in statistics. In mich case the intellectual method of committing 


document falsification can be recognized. 
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Title IV. 
Offenses Against Public Health 


The Proposal regulates the offenses against man's health in Chapter XII. 
Title I. The majority of fact situations found there are material offenses, 


but there are also endangerment offenses among then. 


It is a common characteristic of these latter that they cunish the causing 
of direct danger, that is there mist be one or more injured mrties within 


the area where the act presents a danger (specific danger). 


The offenses included in the present Title aleo andanger health, but this 
danger is more abstract rather than concrete (specific}). In certain fact 
situations {abuse of harmful cublic consumption item, causing harmful habits) 
the circle of injured parties is relatively more concrete; in others it is 
quite general. The dangerousness of offenses which damage the envirorment 
and nature is generally indirect; they endanger the population's health only 
through multiple transmissions, 


The vublic health regulations are those national governmental regulations which 
are designed to protect the pomlation's health against the just mentioned 
danger in general. According to Paragrath 6. section (1) of the health care 
law (law No IT. of the year 1972) "it is the tas of public health care to 


investigate the reasons of those factors of the environment which have 
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damaging influence on man, the health care respects of decreasing or eliminating 
these ..."; and according to section (2) "it is the task of epidemic care to 


prevent and overcome the contagious diseases, epidemics ...". 


When the venal law speaks of offenses against miblic health, it also includes 
epidemic care under the concept of oublic health cere. Besides this it also 
expands the concept of public health care in the . nse that it includes in 
this Title not only those danger sources which derive from the environment 
but also the fact situations subject to punishment which derive from certain 


muman activity (quackery etc.). 
Abuse Involving Harmful Public Consumption Items 
To Paragranth 279. 


1. Considering that some public consumption items (for example tobacco 
products, alcoholic beverages) are harmful to health, only such harmful 
mablic consumption items belong under this Paragraph of the Proposal in which 
harmfulness is not a constant, regular characteristic of the item but is an 
irregular characteristic. ‘Such are for examole the poisoned or spoiled 
foodstuffs, toys, cosmetics, wall paint containing materials harmful to 
health. 


Nicotine content is not an irregular characteristic in tobacco but it ‘s 
in other enjoyment items. The characteristics of methyl alcohol (wood 
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alcohol) are recular characteristics in the sales/ourchase of methyl alcohol, 
but appear as irregular characteris*ics in liqueur adulterated by methyl 
alcohol. Thus in the latter merchandise item, besides the merchandise's 
regular characteristics the harmfulness to health mentioned in section (1) 
is an extra: it is not a characteristic, reguler feature of the merchandise 


in cuestion, 


The irrerular characteristics develop in public consumrtion items generally 


due to manufacturing faults, spoilage, or intentional adulteration. 


2. Preparation of harmful public consumption item is an offense if it is 
done for the purpose of sale; tims the method of committing it according to 


section (1) is murpose-criented. 


Section (2) punishes sale (placement on the market). This is not a purpose- 
oriented offense, therefore there is no obstacle to make its careless 
variation cunishable. Thus if the preparer himself places the merchandise 
into circulation, agglomeration does not occur but the felony according to 
section (2) takes place, or — in case of careless guilt -- the misdemeanor 
according to section (3) instead of this. Naturally the orders of sections 
(2) and (3) are also velid for the person who places merchandise prepared by 
someone else into circulation, because section (1) defines an essentially 


preparatory act. 
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Separation is fustified by the fact that the possibility still exists for 
harmful merchandise still in the possession of the person preparing or storing 
it that someone (manager, controller, etc.) notices its harmfulness (for 


example that it has spoiled) ani prevents it from getting to the consumers. 
Damaging the Enviroment 
To Paragraph 250. 


1. Besides its advantages, economic progress also has harmful side effects, 
Such is particularly the damaging of natural envirorment, which endangers 
the vopuletion's health and even the economic progress itself, has a disai- 


vant ageous reverse effect on it. 


Law No II. of the year 1°76 concerning the protection of human environment 
was created in the interest of preventing or decreasing these dangers. 
Materialization of the basic mrposes of this lew mist be insured also by 
penal statutes. 


The protected objecte of mman enviromment are: the lan’, vater, air, the 
living things (fauna and flora), the regional and settlement environment 
(law "o II, of the year 1974, Paragrarh 9.). 


2. The Proposal declarer contamination, damaging or destruction of the 
protected object of man environment to be a felony in section (1) in that 
case if such damaging is of significant extent. 
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"he envirormental scrotection law's Paragran> 10. serves as guidance for 
determining when the extent of damage is sigm” cant. According to this the 
damage mist be such that due to its effect ‘he characteristics of the orotected 
object change disadvantageously or the tuman living conditions deteriorate, 
Time damaging the enviromment is 4 material offerse. 


Disadvantareous changes or deterivrations of the living conditions camnot be 
listed exhaustively. Yor the most part the extent of contamination and harn 
can also be determined by quantitative methods; according to the enviromental 
protection law that contamination or harm ie damaging which exceeds the limit 
value defined in separate etatutes. Our present legal etetutes establish 
limit values for water and air contamination. 


3. Accor@ing to the Proposal, the danger to society by significantly damaging 
an object under ervironmentel mrotection occurs within the scope of cublic 
health as the legal ob‘ect. The fact that mich damaging is dangerous from 
the viewnooint of public health has been sroven scientificaliy and is also 


tublicly known; it does not have to be croven. 


Section (2) remulates it as a qualified cate of the offense if the {ust 
mentioned abstract danger becomes concrete, that is the life of one or more 


peonle becomes endangered due to the act. 


4. According to section (3), damaging the environment — considering the 
tigenificance of the obfect upon which it was committed — is to be cunished 
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in the case of careless commission also, and this is so in the basic case 

as well as in the case defined in section (2). A significant portion of the 
ac’ tone which hart the envirormert is not intentional — very often their 
fore of guilt is luxury [or effluent, possibly affluence; un-lear. Translator) 
—, but regerdless of this their damaging effect fe very great, at tires it 
can be irreparable. 


Cavsing Farr *o Mature 
To Paragrar’ “*. 


1, “ature is an outeteandingly imcortent mrt of the nmman enviroment, Sut 


neture mus be crotected even besides this. 


Those obfects of nature to which the orders of this Paragreoh refer, are not 
in as direct contact with society's living and working conditions as the 
obfects of environmental protection, or the connection is looser than for 

the previous one. But extinction of .cme animal or vegetation tyne makes 

the life of mmanity poorer; this is aleo valid for the loss of crotected 
geological formations and nature protection areas. That danger, vhich cannot 
be excluded, met also be mentioned that in certain cases of causing harm to 
nature severe shortages may develop in the so-called food chain by dieturbirg 
the ecological unity develoned by nature, and this can be the source of 
disadvantares to the national economy. It cannot be foreseen precisely vhen 
such abetract danger may became concrete. 

















2. Section (1) lists the ob‘ects of cumissicn in three groups. 


a) The Proposal limits nenal law crotection commected to clarts, animals, 

and eggs of animals t- those which are protected at an incrwased extent. 

Thet is, the circle of protected nlants and animals is too broad, in law 
viol-tions connected to these usually it is mufficient to hold (the pernetrator] 
responsible for rulebreaking (crder Yo 17/1968, (IV. 14.) Korm., Paragrath 111.). 
The vossibility of holding someone resnonsible br penal lew is ‘ustified only 
for the plant and animal types under the mentioned orotection. Which tyne 

of clart or animal receives increased motection is a question of tnterrreting 
the law. Tt is not practical to define it by statute beca..e the degree 

of crotection mar modify, ar it also derends on factors exw sd to change, 

for examole as the number of animals increases, as their va_us chances. In 

a riven case it can be clarified wv hearing the National Office for the 
Protection of Environment and Nature and by involving experts, whether the 


clant or animal tyve receives increased crotection. 


Protection of birds living in the wild also exiemis over their eggs. Penal 
lew protection attaches to the ege of en animal receiving increased protection 
only if the act endangers the animal's offsmring coming into existence. Offense 


cannot be committed for an ege frar which no offerring can hatch. 


b) Caves are protected on the basis of legal statute Yo 1%, of the year 1941, 


concerning the orotection of nature. Other geological formations (for 
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example rock, mountain) which are valuable from the scientific viewpoint, due 


to their rarity or speciality can also be declared protected. 


c) Areas under nature's protection are the nature protection areas, regional 


protection districts, and the national rarks. 


3. Por objects defined in section (1) point a) the behavior which camits 
the offense is destruction and collection. In connection with collecting 
eges reference mst be made to point 2. a) of the justification, that is 
collecting the egg of an animal receiving increased orotection is an offense 
only if the collection can lead to the individual's death. 


Yith respect to caves and mrotected geological formations only severe 
damaging accomplishes an offense, In case of damaging of minor significance, 
holding someone responsible by penal law is ummecessary. Whether the damaging 
is serious is such a question of legal interpretation which can be clarified 
in the given case by involving an expert. 


Tn case of an area under nature's protection the offense is accomplished by 
changing it in a disadvantageous manner, This can be for example disturbing 
the beauty, the view of the area, the growth of its flora and fauna, changing 


ite tyre of use, cutting dow trees. 


4. The Proposal considers the offense's basic case to be a misdemeanor 


threatened by alternative punishment. 
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More severe penalty item is necessary when destroying or collecting a nlant, 
animal, or animal's egg receiving increased protection causes the mass death 


of these. 


Namacing a cave or protected geological formation, and further the disadvan- 
tageous change of an area under nature's protection comes under mare severe 
judgement if due to this the nrotected object is destroyed. The Proposal 


declares these behaviors to be felonies. 


5. The danger the qualified cases defined in section (2) present to society 
is so significant that it is justified to mmish not only the intentional but 
also careless commission, Penal law resvonsibility is not necessary for care- 


less commission of the basic case included in section ‘1). 
Abuse of “Nercotics 
To Pararcraph 282, 


1, “either the use nor the preparation of narcotics have traditions in our 
country. But in other countries of the world the use of narcotics and criminal 
activity connected to it are spreading rapidly. We cannot amit to use the 
means of penal law either in the interest of preventing their spread in this 


country. 


The circle of narcotics suitable for harmful enjoyment changes, The reasons 


for this are vartly the chinging habits, demands of their users (stylishness 
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of certain narcotics and methods of enjoying them), and partly the advance 

of chemistry and chemical technology which mroduce new chemicals and make 

new ones suitable for harmful enjoyment. Yet it would not be oroper to define 
the concept of narcotics in the penal law. That is, from the penal law's 
viewpoint those [materials] are to be considered narcotics which are declared 


narcotics by sevarate statute. 


2. Besides the comritting behaviors listed in section (1) (preparation, ob- 
taining, possessing, sale, transporting across the country's borders) the 
Proposal's section (2) elso threatens that person with punishment who gives 
narcotics to a verson who has not yet completed his eighteenth year of life. 
That is, it is international exverience that the use of narcotics becomes a 
habit the most easily and the fastest in the juvenile age groups. And the 


harmful effects of narcotics prevail most strongly in a developing organism, 


and early use of narcotics — by holding the individual back from learning any 


kind of useful occupation — practically fatally sweeps its victim into the 
criminal way of life. 


3. According to crime fighting exverience the trade of narcotics is in the 
hands of narcotic sveculators and organized criminal bands svecializing in 
this. These -—- mostly within the framework of criminal associations organized 
on the international scale -— at times conduct business deals worth millions 
and involving huge quantities of narcotics; their activity is also followed 
by corruptive criminal activity and criminal activity against life. 
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‘ith respect to what has just been explained, the Proposal threatens those 
acts with more severe punishment as ocualified cases which are committed as 
business, in criminal association and involving simificant quantities (value) 


of narcotics. 


lL, “hile the acts defined in sections (1) through (3) are felonies, sections 


(4) and (5) regulate misdemeanor formations. 


Section (4) orders that vreparation for the felony defined in section 1) be 
cunished; this is made necessary by the act's high degree of dangerousness to 


society. 


Section (5) desires to senarate the victims of narcotics and those who derive 
vrofit from it, from each other. The severity of the law must vcrevail against 
the latter. "ven though the threat of ounishment cannot be omitted in the 
case of the former either -—- in the interest of deterring —, this must be 
qualitatively more lenient. The characteristics of this misdemeanor fact si- 
tuation are: absence of the intent of sale and small quantity of the pbiect 


of commission, 
Inducement of “arcotic “abit 
To Paragraph 2%3, 


This Pararcraph has a supplementary role in the penal law battle against 


narcotics. 
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Tt has been found that among juveniles the interest towards narcotics very 
often begins with the use of such materials which are not on the list of nar- 
cotics but which — due to their mmbing effect — are suitable for abnormal 
enjoyment. “merous medicine types can be found among such supplementary 


chemicals, but there are alec other materials, for example glues among then. 


Usually the health damaging effect of such materials remain below that of 
narcotics. The reason for declaring this to be an of“ense is primarily that 
danger involved in awakening the harmful inclination that the young verson 
who gets used to using such materials will eventually become a user of 


narcotics. 


Tt is the task of medical experts to determine whether some material possesses 


the effect required in the fact situation. 
Violation of Epidemic Control [Quarantine] Pules 
To Paragraph 284. 


1. Section (1) declares violation of health care management measures taken in 
the interest of preventing contagious diseases from being brought in and fram 
svreading to be misdemeanor, Accomplishment of the misdemeanor does not depend 
on whether amyone gets sick as a result of violating the rules; such effect 
(result) is significant only from the viewpoint of meting out the punishment, 


2. The fact situation of section (2) concerns such situation in which the 
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health care authority takes the necessary isolation, supervisory and control 
measures in an area already affected by the contagious disease and the per- 
petrator prevents [hinders] overcoming the existing epidemic by violating 
these. These measures are aimed at avoiding the danger of the epidemic's time 
being prolonged, the course of the illnesses being more severe, cured versons 
relavse into the illness, etc. Such result of the rule violation (if provable) 


in this case also are only factors in meting out the munishment. 


3, Section (3) contains endangerment fact situations similar to the foregiong 


with resvect to contagious animal and plant diseases. 
Quackery 
To Parapraph 2%5, 


1. The subject of quackery is a person not authorized to conduct medical 


practice; section (3) contains the definition of this concert. 


The committing activity is performance of activity belonging within the ephere 
of medical practice, with that additional condition that the culprit performs 
the activity for comrensation or regularly. The occasional “medical amateur" 
aleo endangers the health of others: but in such case the danger to public 
health as a new legal objec. is still remote. But if the element of profiteer- 
ing {s aided to to occasional amateurism [dabbling] also, in this case the 

act reaches the desired level of where it has to be punished. In this varia- 


tion of commission it also serves as legislative justification that vroving 
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regularity is very difficult -- exactly for the case of materially motivated 


qackery. 


Tt is cbvious that regular medical amateurism [dabbling] endangers the public 
health. 


2. It is not a fact situation element of quackery that it harm the patient's 
health, or even that it directly endanger his life, bodily integrity or health. 
(If such fact situation is also accomplished, this becomes agglomerated with 
the quackery.) Yaturally from the viewpoint of meting out the pmishment it is 
not immaterial what the results of the quackery practitioner's actions were, 
end to what extent it corresponded to the standpoint of medical science. 


3. Quackery which is misdemeanor in the so-called basic case, becomes quali- 
fied as felony if the verpetrator pretends that he is authorised to conduct 
medical practice, 


In the case regulated by section (2) actually a composite offense is involved 
which creates legal unity between quackery performed for compensation and 
fraud. By passing himself off as a doctor, the perpetrator deceives the patient 
and this is how he obtains the "doctor's honorarium". 


Confiscation 


To Paragraph 286, 


Taking Paragraph 77, section (3) into consideration, the Proposal orders that 
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the object which vas involved in camittine the five of’enses listed in the 
present Paragraph must be con“iscated. The listed ofenses are in connection 
with objects enjangerine either the mblic safety {Paragrachs 243,, 244. and 
245.) or the cublic health (Paragraphs 279. and 282.); this is the motivation 
for the confiscation rule. 


The Proposal ties confiscation to ‘hat alternative condition that the object 
is the pervetrator's croperty, or (even if it is not his property) owning it 
endangers the public safety. In this respect the endangerment of public health 
is synonymous vith endangerment of mblic safety (the former is include in 


this latter). 


In case confiscation is imporsible or ie frustrated, the pervetrator in the 
cases of this Paracravh cannot be required to vay the obfect's value (which is 
otherwise required by Pararcravh 77, section (4)). The requirement to pay the 
value is a measure required of perpetrators of corruption of’enses and ones 
committed for the purpose of material ccofits; it is unnecesary to avply it in 
offentes against the public order. 


Chacter XVTI. 
Economic Offenses 


Economic offenses interfere with efficient overation of the socialist plan 
econamy. tn order to insure efficient operation of the plan economy the tools 
of penal law can be used denending on the character of the various econamic 


offenses. 
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Penal lav is the crimary means of action against counterfeiting money and 
stamps. These acts are dangerous to society in such degree that mrosecuting 
them by penal lew is absolutely fustified. 


The Proposal created the legal fact situations of offenses harming the order 
of economic overation and of the financial offenses by taking into considera- 
tion that sufficient protection can be insured against those behaviors which 
harm the crotected interests to a lesser extent also by usiny the rulebreaking 
ami other (for example labor code) sanctions, In these offenses commission in- 
volving significant amounts or values usually calls for determination of a 


more severely qualifying case. 


In def ning the offenses which violate the economic operating obligations 

the Proposal starts out from the point that in orotecting the interests in- 
volved here, the penal law represents only the last tool [resort] and is used 
only if the economic means and other legal responsibility forms do not prove 
sufficiently effective, Thus besides the economic and other legal tools the 
use of even the most severe state sanction, punishmert by penal law may also 
be justified arainst those behaviors which most severely harm the protected 
interests. The Proposal gives expression to this venal colicy goal in defining 
the individual legal fact situations by making the various harms to the natio- 
nal economic interests as vell as commission involving significant quantities 
or values, elements of the legal fact situations in the basic cases of the 


offenses, 
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Title I. 


Offenses which Violate the Economic Responsibilities 


1. The Proposal lists those offenses among offenses harmful to the econamic 
overating responsibilities which harm the order of economic incentives, econo- 
mic control, the order of investments, the state's credit monopoly, interests 
tied to the quality of products, purity of the econamic life and the monopoly 
of foreign trade, and the order of conducting the foreign trade. Besides the 
interests mentioned which can also be seen precisely from the legal fact 
situations, the Proposal ocrotects those production, distribution, etc. rele- 
tionships by a general framevork fact situation (Paragraph 277.) which are 
directly regulated by lav, Creation of such general framevork fact situation 
ie necessary because economic management is dynamically crogressing and 
progress goes hand in hand with the fact that from time to time management of 
the economy will specify di*ferent obligations an‘ mrohibitions for the 


economic operators. 


The Prorogsal qualifies violation of the responsibilitier of economic operators 
as offenses if violation of the responsibility was camitted involving signi- 
ficant quantity or value of product or if as a result of the violation of 


resvonesibility harm also occurred to some economic interest. 


2. “he Provosal means agglomeration of harms to more types of economic inte- 


rests by the concert of disadvantage to the national econamy written into the 
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offenses’ qualifie? cases. Tf violation of a resvomsibility interferes with 


se a ul 


planned economic operation not only in the area directly a’fected by the res- 
ronsibility but its effects extend in more c‘rections, the effects in more 
directions may cause such confusion in the regular coures of plammed econcuzic 


operation which also causes disadvantage to the national econamy. 


“isadvantage of significance to the national econamy can be established if 

the o*fense's consequences hinder the smooth operation of the individual eco- 
nomic branches, cooperation between the economic branches, smooth completion 

of the economic rmrocesses, functioning of the market's merchandise and money 
conditions regulated {n a planned manner, mocth materialisation of the effect 
of the regulating tools, or if they lead to failure to fulfill significant 
responsib* lities existing towards the state, But harm to the national economy's 
interests can occur in such cases also when the act involves relatively ealler 
values of harm*ul consequences, but interruptions occur for example in the 
pormulation's sucply of important, fundamental products. 


3. Offenses violating the economic operating responsibilities are committed 
generally within the framework of the economic overating organizations. Put 
it cannot be excluded that individual economic operation may also cause harm 


to the national economy's interests, 
Violation of Economic Overating Pesncnsibility 
To Paracraph 287, 


1. By declaring the violation of economic overating responsibility to be an 
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of*ense the penal lav crovides assistance to forcing the fulfillment of 





certain resvonsibilities snecified by the economic management. In this case 
the venal law creates euch « general framework fact situation which serves *o 
rrotect the economic management remilations in thore areas of the planned 
economic overations which are not neved in the legal fact situation, There- 
fore compere’ to Paragravh 287, the cther economic of“ensee ere to be 


considered special rules. 


2. With this fact situation the Prorosal insures orotection only for those 
economic managerent directives which are contained by the statutes or by 
orders of organs vhich are authorized to isqe statutes. Senarate statute 
(legal statute "o 24. of the year 1974.) gives orders about piblishing statu- 
tes and about their teking effect. As apvlied in thie section, only those 
management standards qualify as statutes which which eatisfy the conditions 


defined in thie sevarate statute. And those -- usually specific — orders are 





to be understood by ordere of orrans vhich are authorized to isru. statutes 


which assign resronsibilities to the economic operating organs. 


3. The resvonsibilities refer to production of croductr, their use, sale, 
reporting them [to the authorities], making them available, keeping them in 
suvply or handling thom. The resronsibilities mentioned limit the indenendence 
of the economic operating orvans, because they define what must or must not be 
produced and how the croduct must be used. Paragraph 177. point 9. de‘ines 


the concert of nroduct. 
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"Lolation of the resvonsibility or crohibition of mretuction and use qualify 
es offense if it harms the national ecomomy's interests. This hare to interest 


is the criterion which forms the border between rulebreaking and of’ense. 


Tarn to the neat‘onsl econmamy's interest exuresses that the remlt of violation 
of responsibility can be mot only rroverty [i.e., financial] disadvantage, 
because the behavicr .« subievt to punishment also if the responsibility 's 
violation possibly revresentes an atvantage to the econamic onerating orraniza- 
tion (for example the croduction of such oroduct vhich is not rermitted but 
producing it increases the economic overating organizat‘on's profit, or the 
failure contrary to the responsibility to crotuce a ocroduct vhich does not 
increase the profit). 


“arm to the national economy's interest is euch concept which is alvays the 
function of violating « resvonsibility. Tf for example the responsibility in- 
volves merchandise selection which serves to gsumply the pov.lation then the 
remult of violating the resvconsibility is harm of the interests tied to supp 
lying the pomlation, {f tae responsibility involves tight material management 
then the harm of interest manifests iteelf in the given area's material 
manarement. 


The disadvantage to the national econamy which calls for establishing the 
qualified cage includes not only that harm to the national econamic interest 
which is tied directly to v'olating the responsibility but aleo those effects 
which touch other areas of the national economy. If for example extraordinary 
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import is needed due to the crohibited use of ea given moduct, the violation 


of resvonsibility harms not oly the interests tied to material manage rent 
but also those tied to nlamed foreign trade, and these harms can be valued 


topether as harm to the nations] econarzy. 
“tsleading the “ational Econazy's Oreans 
To Paragrarh 235. 


The economic management not only assipne responsibilities to the economic 
opereting organs but also influences thei: operation vith various econaic 
assistances, Obtaining the varoius assirtances means economic advantage to 
the economic operatire organ. In the interest of realizing various econamic 
policy, social wlicy, etc. goals the state crovides materisi asrcistance to 


budgetary orcans and even to citizens, besides the economic operating organs. 


Cdbtaining the ecconamic advantage by deceit interferes with diutribution of 
assistance according to the plan and br this with the given area's vlanned 


economic overation. 


Economic advantage means all tyves of meterial ascistance (for example price 


supplement, credit, state rebate, foreign currency permit, ete.). 


The economic afvantare [benefit) qualifier as illegal if the conditions for 


obtaining it are miesinc. 


Neceit corresmonds to the camitting behavior written in the legal fact 


situation of fraud. The usual tool of deceit is falsification of the data in 
an application or report, but preparation of an intentionally false crognosis 
can also be included here. The deceit is used for the purpose of obtaining 


the benefit. 


That organ must be understood under organ of the national economy authorized 
to make decisions which has the right to make the decision about granting the 
given economic advantage. The ministries, organs of national authority, finan- 
cial institutions which give orders about extending credit, council organs 
which decide the granting of various material assistances, etc. can be listed 
here. 


The offense's result is «hat significant disadvantage is caused. The concept 
of significant disadvantage is closely connected to the character of the ad- 
vantaye, and it can be established if the given advantage did not fulfill the 
economic function for which it was intended. 


The disadvantage to the national economy written in the qualified case can be 
established if extension of the advantage served to achieve further econanic 
goals but achieving these was frustrated. (For example such economic overating 
organ obtains material assistance extended for developing the manufacture of 
export products, using 4eceit, which is unable to accomplish the goal and by 
this it not only uses the advantage without economic justification but also 


the unjustified use harms the planned character of foreign trade.) 
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Yrustrating the Economic Control 
To Paragravh 289, 


Controlling the economic activity is one of the important tasks of econamic 
manacement. The behavior declared to be an offense by Paragraph 289. hinders 


the fulfillment of this task. 


The offense's result is total or vartial frustration of economic control. 
Frustration exuresses that the organs doing the controlling could not carry 
out their task at all or could do so only in part, because the accounting or 
other records were unavailable or were not available in such a way which would 


have made the given control possible. 


Among the cammitting behaviors the Proposal emphasizes the systematic failure 
to keev accounting records as the one occurring the most frequently, but 


frustration can occur in other ways also. 


What has been said in the justification attached to Paragravh 287, for inter- 
oreting the concept of legal statute and of orders of an organ authorized to 


iesue legal statutes provide guidance [here also]. 
Violating the Investment “iscipline 
To Paragraph 2°90, 


Separate statutes give orders about the order of investments (“or example 


order No 34/1974. (VITI. 6.) MT), and these statutes in part camprise the 
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penal law's framework fact situation, The statutes which cammrise the frame- 
work establish numerous responsibilities and vrohibitions, Among these, those 
are relevant to penal law which are connected with the ourpose and source of 


investment, 


The behavior which commits the offense is the violation of obligation (viola- 
tion of responsibility or vcrohibition). Violation of obligation may occur by 
using the monetary tools provided by the state differently from the authorized 
purnvose (point a)), or by improper use of [the enterprise's] own funds (point 
b)). 


The consequence of violating the obligation is significant harm to the inte- 
rest attaching to the order of investments. In the case of point a) the harm 
to interest may manifest itself in the investment goal not being achieved 

which should have been achieved with the tools provided by the state. In *he 
case of point b) the harm may manifest itself in undesirable excess purchasing 
power avpearing in the area of investment goods and services as the consequence 


of this behavior. 


Necurrence of harm to such other directions of the national economy's inte- 
rests serves as foundation for establishing the qualified case, to which the 


justification to the qualified case of Paragraph 287. refers. 
Violating the Financial "iscipline 
To Paragraph 291, 


The Proposal vcrotects the state's credit mononoly with a framework fact 
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situation, “he responsibilities and nrohibitions are defined by the statutes 


concerning the credit system and money circulation (for example order No 
37/1967. (X. 12.) Korm.). The behavior which commits the offense is unauthor- 


ized extension or acceptance of credit, or use of credit differently from its 


purpose. 


The offense's result is significant harm to interests tied to the order of 
the credit system of of the circulation of money. The significance of harm to 
interests generally depends on the credit's extent, duration and type. 


‘That has been said at Paragraph 237. reasonably mrovide giidance for the 
qialified case, thus besides the harm to interests which occurred in the or- 
ders of credit and money circulation the act can also »armfully affect the 


national economy in other directions, 
Placing a 3ad Quality Product Into Circulation 
To Pararravh 2°2, 


Important interests attach to observing the requirements concerning product 
quality both fram the viewnoints of further processing and of direct consump- 
tion, The Proposal serves the protection of these interests by creating 


several legal fact situations. 


Paragraph 294, and point 9, of Paragraph 137, together provide the concept of 
bad quality [sic] product, and for the concept of significant quality or 


value the interpretation develops in judicial practice. 
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The offense's subject is the employee of the econamic operating organ who 
fulfills that position of leadershin which takes the measures concerning 
sale, etc. The Proposal wishes to avoid the problems deriving from the nar- 
rower or broader interpretation of the concept of placing into circulation by 


giving orders separately about selling and about placing int~ use. 


By regulating the offense's subject and the canmitting behavior the Proposal 
exnresses that this order is only for those perpetrators who have increased 
responsibility even otherwise in the economic operation, in contrast with 
those included in Paragraph 293. 


Tt is a typical case of careless commission when the person taking the 
measures fails to apply sufficient circumspection, and therefore he is not 
clear about the product's quality. If the failure can be blamed on the person 
with emphasi ed responsibility, holding out the prospect of penal law sanc- 
tions is also justified. 


To Pararraph 293. 


The orders of Paragraph 293. differ from the orders of Paragraph 292. with 
respect to the subject and to the object. The subject of this offense is the 
person who is given resvonsibilities by the rules which concern the estab- 
lishment of the product's quality; thus not only that worker can accamplish 
this offense who fills a leadership nosition [job]. And its object is not the 
bad quality product defined according to Paragraph 294., but all product the 
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qualification of which does not co respond to reality. Intentional violation 
of obligations concerning the establishment of the product's quality becomes 
an offense if it makes it possible to sell, place into use or put into circu- 
lation significant amounts or value of mroducts. These latter elements of the 


offense arree with the fact situation slements contained in Paragraph 292. 


To Paragraph 294. 


In determining the product's bai quality the Proposal differentiates between 
products governed ty national standards, ones for foreign trade and other 
products. The significant disadvantage written in section (2) and significant 
extent of decrease in usefulness written in section (3) are such relative 
concepts which devend on the product's character and on those specific econo- 
mic conditions under which the product is placed into circulation or is used, 


If in examining the product's quality only representative examination can be 
performed due to the product's nature, the result of the method of examination 
suggested in the standard, in the crofession's custom provide guidance for 
determining the quality. As a consequence of this, if the value of the sample 
taken does not corresvond to the value defined in the standard, in the profes- 
sion's custom, the representative examination's result can be taken into 
consideration during the course of proving violation of the miles concerning 
the determination of the product's quality and also when completing the 
document which witnesses the quality. 
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False Witnessing of Quality 


To Perarraph 295. 





In order to mrotect the consmers' interests mmerous mmerous statutes give 
orders about witnessing quality. From the viewpoint of penal law crotection 
not all types of data of witnessing quality receive protection, only those 
data which are significant from the viewpoint of the product's quality. Such 
significant date are for example that information which can be taken into con- 
sideration in the interpretation included in Paragraph 294. or in the method 
of commission vritten in Paragraph 293. 


The concepts of significant quantity and value must be defined in harmony vith 
Paragraph 292, section (1), 


False Product “arking 


To Paragraph 294. 


False product marvir> t‘sleads the consumers about the product's origin, 
an? in the significant vortion of cases it also severely harms their interests 
by this. This act also endangers the purity of economic life, 


Sy marking — in ecccrdence with the protected legal object — the trade 
marks, brand marks, identification of the merchandiese's producer must be 
umderstood among other things. The quality sign can be included under the 
concept of marking if it expresses not simply a listing under a class but 
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expresses the product's character of being a brand item, and its mrotected 
quality. 


The offense's subject can be the person placing it into circul tion as well 
as the person who takes measures for placing it into circulation. 


The cammission's object is significant amount of product. Application of 
vunishment is not justified for individual false marking of product of signi- 
ficant value. 


This offense can be determined if the act does not qualify as a more severe 
offense (for example fraud or the qualified case of placing bad quality 
product into circulation). 


‘nauthorized Foreign Trade Activity 


To Paragraph 297. 


By declaring unauthorized foreign trade activity an offense, the Proposal 
protects the state's foreign trade monopoly. 


The penal order contained in Paragraph 297. is a framevork statute, and the 
framevork is filled by the legal statutes which are in effect concerning the 
foreign trade (law No ITI. of the year 1974., order No 7/1974. (X. 17.) Kk¥ 
Diinistry of “oreign Trade]), which define who is authorised and what is to 
be understood under foreig trade activity. 
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The behavior defined in section (1) is a nommaterial offense, thus the legal 
fact situation does not contain result. 


Establishment of the qualified case can take place if besides harm to the 
foreign trade monopoly the unauthorised foreign trate activity was also other- 
wise disadvantageous to the national econazy. 


Yoreign Trade Activity Without Permit 
To Paragraph 298, 


The subject of this offense can be only sameone authorised to conduct foreign 
trade activity. Someone not authorised to conduct foreign trade activity or 
exceeding the right's limits does not commit this offense but accomplishes 
unauthorised foreign trade activity. 


The entercrises authorize’ to conduct foreign trade activity may carry out 
certain defined economic activities during the course of taking care of their 
tasks only on the basis of separate permits. (Such permits are for example 


the import permit connected to bringing in merchandise, the export permit con- 
nected with exporting, the negotiation permits, etc.). Economic activity 


conducted without such permits qualifies as foreign trade activity without 


permit. 


By this legal fact situation the Proposal protects the foreign trade permit 
system, if the interests of foreign trade suffer harn. 
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Title IT 


Offenses In‘turing the Order of Economic Operation 


The Proposal lists those offenses among offenses harmful to the order of eco- 
nomic oreration which harm the order of croduction and consumption in such a 
way that economically unjustified profiteering, obtaining income without work 
or which is not in croportion with the work, causing individual or group eco- 
nomic interests to prevail against the overall society's interests are 
characteristic for the acts, Generally the speculation and price gauging are 
characterised by economically unfustified profiteering efforts, and this can 
also be recognized in endangerment of the public's supoly. 


The Proposal makes no distinction according to whether the offense is comit- 
ted in an individual's or an economic operating organization's interests, that 
is, a group's interest. Pconomically unjustified ocrofiteering is prohibited 
activity in the interest of a group also. 


Price gauging and endangerment of the public supply can also be accomplished 
by carelessness, The careless offense usually materializes when the verpetra- 
tor errs blameably in the existence or content of a management rule which 
fills out tne penal law frameworks, 


Speculation 
To Paragraph 299. 


1. Speculation harms the vroduction and distribution system established by 
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the economic management rues. The economic management requirements, statutes 
define who is authorized to conmcuct trade activity and to enter into ventures. 
By conducting trade activity without authorization or by maintaining a ven- 
ture, the sreculator usually desires to obtain incame vithout work or not in 
trrovortion with work. If the umauthorised activity is committed in the inte- 
rest of an economic operating organisation, the economic management statutes 
are violated in the group's interest. 


The criteria of conducting trade activity as a concert have developed in the 
economic life, and these criteria provide guidance for applying the penal 
statutes also, Conducting trade activity is tied to the @nnronmriate license, 
which at the same time also defines the activity's limits, Activity without 
the license or differing from the license qualifies as unauthorized. 


Prom the viewpoint of this offense, organizing activity connected to the pro- 
duction of goods and services of econamic character must be considered to be 
ventures, In the production of merchandise the venture manifests iteelf pi- 
marily in usig cuteide manvover, in organizing the work, next to which the 
perpetrator's own producing activity is relegated irto the background, 
Obtaining economically unjustified income is characteristic also of unauthor- 
ized undertakings committed in the interest of an economic operating 
organization, Organising activity connected to service of economic character 


is for example the brokerage of manpower, 


The venture qualifies as unauthorized if it is tied to license but is 
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performed without a license, or if the license's restrictions are exceeded, 
or if license cannot be issued at all for the given activity. If license 
cammot be issued because it is unnecessary, thus the activity does not call 


for regulation by management, the venture does not qualify es unauthorized. 


2. Merchandise are all those movable and immovable [real estate] objects which 
has been pleced into trade circulation or has been intended for it, assuming 
that it can be the obfect of trade circulation at all. The concept of merchan- 





dise includes the service defined in Pararraph 3715. also. 


Fconanic fustificetion of being intermediary in trade is relative, it is 
always determined by the economic conditions which concern the given merchan- 
diese whether intermediating in trade was vorth it. In the interest of making 
the regulation complete, point b) contains the second formation which is « 
supplementary order and rcrovides the foundation for punishing all types of 
speculation. It can be apvlied if the behavior cannot be included under the 


previous formations. 


3, Paragraph 137, vcoints ©, and 7, determine the concepts of doing it as a 
business and of criminal association, and the judicial practice establishes 
the guide amounts for significant quantity or value. 


Tn each qualified case the Proposal includes the basic cases of speculation 
and violation of foreign currency management, and speculation and smggling 
or receiving srmegpled goods into legal unities. Folding out the prospect of 
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more severe rumirhment than the possibility afforded by the agglomeration 
rules is fustified by the act's increased dangerousness to society. 


Tf the speculation is camouflaged by the econamic operating organisation's 
overating according to the rules, not only the interests a’fected by the basic 
case suffer harm. At such time the opportunities, advantages rcrovided by the 
economic cperating organization are also used for activity which is harnful 
to society, and by this the given organisation's regular economic connec’ ions 
are also disturbed. Therefore holding out the mrospect of more severe mmish- 
ment is justified. 


When interpreting the causing of disadvantage to the national economy as 
vritten in section (3), one must start out from the point that during the 
course of sveculation usually some actually existing econamic need is being 
satisfied in an unpermitted mamer. If the activity's method is contrary to 
the law, the behavior is to be evaluated within the framevorks of sections (1) 
and (2), Fstablishment of section (3) may take place if the speculation also 
has harmful economic consequences (for example it takes avay a significant 
market fram the authorized economic activity or interferes in the given area 
the vork of those who conduct authorised econamic operations). 


4. Speculation can be established also when the speculator perhaps did not 
endeavor to gain material profit or did not achieve material crofit. But the 
majority of cases shows that there is an effort behind sreculation to obtain 


rrofit. 
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To Paragrath ©. 


The Yational Savings Bank [OTP] handles the citizens’ money loan netters 
within the framevork of the clamed economy. The nlanned character of its ac- 
tivity is commected with insuring the balance of merchandise and mmetary 
conditions. Lending money as a business, besides often covering usurious 
contracts and thus it is the source of incame <dthout work, also endanrcers 

the clanned character of leniing money. Therefore the Provosal deems it neces- 
sary that such acts be cunichable. 


Price Gouging 
To Paragraph 1. 


1, The eystem of mroducers' and consumer crices, the mechaniem of developing, 
regulating and puting into effect the prices are incentives for production and 
tools for distributing the national income. The orice gouging acts injure the 


orice level, disturb the crice ratios, 


2. What has been said at speculation rrovides guidance for the concept of 


merchandise. 


The Provosal iists the committine behaviors in two pointe. In the case of 
point a) the official orice or that mandatorily specified for the seller is 
exceeded, Statute determines (resolution No 1022/1973. (VI. 27.) Mt [Council 
of Ministers) ) the guide orinciples for esteblishing indecent profit written 
in point b), But the intercretive order of Paragraph 2. ie valid for both 


formations of point b). 
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The committing behavior of "maintains" expresses that if the price calcula- 
tion's factors have changed in the meanwhile, continued enforcement of the 
originally correctly calculated price is aleo a behavior to be punished, 


considering the price change. 


3. Paragraph 137. voints 6. and 7. define the concepts of doing it as business 
and criminal association. Such commission's increased dangerousness to society 
justifies holding out the prospect of more severe punishment. Specifying a 
more severe penalty item is also justified if the orice gouging is committed 
involving a significant quantity of merchandise. Instead of significant value 
the Proposal considers the endeavor to achieve significant size of profit to 
be subject to more severe punishment, because if the price of significant 
value of merchandise is increased to only a small extent, the act's dangerous- 
ness to society can be considered also within the limits of the basic case. 


Establishment of disadvantage to the national economy written in section (3) 
can take place when the price gouging interfered with the function of the 
rrices providing incentive for production by also affecting the production, 
or if it affects the distribution of national income, develorment of the 
standard of living in connection with not the individual persons but on the 
scale of society. Among other things, disturbing the function of providing 
incentive for production can occur if the price gouging harmfully influences 


the manufacture of some products which are significant for the national eco- 


nomy, or if it makes a large size investment disrroportionately more costly. 








The standard of living can be harmfully affected on the scale of society by 
for example increasing the orice of a group of some basic items needed by the 


public, 


To Paragraph 302. 


Indecent profit is such conceptual element of price gouging which can have 
different contents depending on the area of economic activity, develorment of 
the economy, types of products. The Proposal desires to limit the concept's 
explanation only to the extent that if there is an official guide price for 
the merchandise, exceeding this guide price is also an indispensible condition 


for determining the offense. 


The interpretive rule in section (2) makes it unambiguous that listing the 
merchandise in a higher quality category than its actual quality, and selling 
it at a price corre ponding to this [higher quality) accomplishes not some 


other offense (for examvle fraud) but price gouging. 
Endangering the Public's Su-ly 
To Paragraph 303, 


Fndangering the cublic's supply is closely connected with smooth operation of 
the economy. Supplying the public with generally needed items, using and dist- 
ributing the consumer goods according to society's interests usually does not 


require intervention by the penal law in case the economy is operating in a 
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ncrmal manner. Fxtraordinary circumstances (for example severe natural calamity) 
may develop a situation in which supnlying the public can be insured in certain 
areas or in comnection with certain items only with severe restrictions. If 
stock management, acquisition or circulation of products must be regulated in 
the interest of uninterrupted suvply to the public, then violation of such 

rule calls for punishment by penal law in case the interest of miblic supply 

is harmed. 


According to the Proposal, harm to the public supply's interests is an indis- 
vensible condition for establishing the offense. This harm is caused by 
violating the prohibition written in the statute, or of the requirements of 
regular economic operation or of purchase according to need, The rules for 
regular economic operation and the requirement of purchase according to need 
develop according to the extracrdinary circumstances. Usually the rules and 
requirements are known publicly, but these can be brought to the population's 


knowledge also by means of local amnouncements, 
Title III, 
Counterfeiting Money and Stamps 


Counterfeiting money harms the interests of socialist money management and 
the order of money circulation, attacks the confidence placed into the money 
issued by the state, and in the case of counterfeiting large quantity or value 
of money it may also endanger the balance of monetary tools in circulation and 


the merchandise base. 
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Counterfeiting stamps rrimarily decreases the state's money income, because 
the state derives monetary means from prescribing the mandatory use of postal, 
dues and other stamos. Besides this, collecting postage stamps and their cir- 
culation serving the purnose of collection are activities svread in such 
broad circles that disturbing them by counterfeiting must be struck by penal 
law punishment. 


The behaviors which commit counterfeiting of money and of stamps are similar 


to such extent that it is justified to include them in the same title. 
Counterfeiting Money 
To Paragraph 304. 


The object of counter*eiting money is the money in circulation, The concept of 
money is defined by statute, imitating and counterfeiting by Paracraph 305. 
Yoney produced by means of imitation is false money, and the product of coun- 
terfeiting is counterfeit money. The Proposal wants to punish not the act of 
imitating itself, or counterfeiting, but placing imitation or counterfeit 
money into circulation, or the behaviors the goal of which is to place these 
into circulation, In accordance with this points a) and b) of the legal fact 


situation are goal-oriented offenses. 


The committing behavior written in point b) ("obtains") reasonably also in- 
cludes the acceptance of false or counterfeit money. And bringing it into the 


country as activity of comission is ummecessary to be mentioned separately 
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because it is necessarily preceded by either obtaining or imitating, or 


counterfeiting. 


Placing into circulation, as a goal is an independent fact situation element 
of the individual camitting behaviors. This is why obtaining money which vas 
originally imitated or counterfeited not for such urpose, for the purvose of 
Placing it into circulation is subject to punishment. Not only paying or 
transferring money, giving it as gift must be understood under placing into 
circulation, but all such ways of making it available as the result of which 


someone else can use the money. 


Considering its increased dangerousness to society, commission in criminal 
association qualifies more severely. Committing the offense involving large 
quantity or value also qualifies more severely, ami committing it involving 
a not significant smount or value qualifies more lightly. Counterfeiting 
money is subject to lighter ounishment also if its object is change. 


The extraordinary dangerousness of counterfeiting money to society justifies 
that the act of preparation be threatened with punishment. 


Confiscation of ncroperty is in order in all cases of counterfeiting money, 
thus also in the ones qualifying more mildly. 


To Paragraph 5. 


The product of imitating is false money. “alse money creates the appearance 
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of real money in circulation. Renewing the alloy [sic -- design?] of money 


taken out of circulation due to wear also qualifies as imitation. 


The product of counterfeiting is counterfeit money. It is typical that due 
to counterfeiting ["falsification"] the money appears to have hizher value, 
the internal value of money coins made of noble metal decreases [sic - 77]. 


Issueing Counterfeit Yoney [Spending ] 


To Paragraph 306, 


There are two conditions for establishing the privileged case regulated as 
issueing counterfeit money: on the one hand obtaining the money legally, ari 
on the other obtaining it as real aor noncounterfeit. That "damage" which the 
iesuer of counterfeit money endeavors to avoid is generated in case these two 
conditions exist together. The endeavor to avoid damage justifies the more 


lenient penalty item. 


Placing into circulation as the committing behavior arrees with that of 
counterfeiting money, The qualified case corresponds to what is contained in 
Paragraph 304. section (2) point b). 


Stamp Counterfeiting 
To Paragraph 307, 


Statute defines the concept of stamp. The concept of placing into circulation 
expands by that much compared to counterfeiting money (Paragraph 301. section 
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(1) voint c)) that nlacing into circulation for the purpose of stamp collecting 
mst also be umierstood by it (Pararravh 308.). In stamp counterfeiting, be- 
sides placing into circulation, using [the stamp] is also a camitting 
behavior, and besides the purnose of placing into circulation the purpose of 
using it is also relevant. 


Similarly to counterfeiting money, in this offense the product of imitation 

is a false stamp. The false stamp creates the avpearance of a real stamp. The 
product of falsification is the falsified stamp, and falsification also ex- 
pands with the special meaning in accordance with Paragraph 308, What has been 
said at the falsification of money provides guidance for obtaining as the 


Use means apolying the stamp according to its designated purnose, Jsually 

the stamp's avcplication according to its designated purpose is one-time use, 
and the stamp becomes used by this, Additional use of a stamp serving one-time 
use -—- corresponding to its original purpose — is a behavior subject to 
punishment. 


The qualified and the privileged cases -—- with the reasonable differences — 
correspond to such cases of money falsification (Paragraph 304. secs, (2) and 
(3)). 


To Paragraph 38, 


Tse of stamps according to their designated curpose usually means one-time 
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use, 7ut another, very widely spread method of using stamps has also deve- 

loved, that of collecting stamps. During the course of collecting the stamp 
may at times have mrices far exceeding its nominal value. The Proposal also 
rrovides crotection for this secondary use, concept. Legal expansion of the 
concepts of placing into use and counterfeiting serves this mrotection. 


Title IV, 


Financial Offenses 


The Proposal includes the financial offenses in penal law framework fact 
situations, The statutes which fill the frameworks define those concepts 
which refer to the protected legal objects, and those obligations and mrohi- 
bitions which may be significant from the viewnoint of the behaviors which 


cammit the offense. 


Tiolation of Yoreign Currency Management 


To Paragraph 309. 


1, In protecting the planned management of foreign currency, the Proposal 
refers to obligations and prohibitions defined in other statutes. The behavior 
which cammits the offense always depend on what obligations and prohibitions 
are specified in the other statute which fills the penal law's framework, In 
case of violating or eluding the obligations and prohibitions defined in the 
statute concerning olanned foreign currency manaroment, the harm to interests 
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may also vary within the value limits, The extent of harm to interest can be 
taken into consideration in evaluating the comcrete act's dangeroumess to 
society. 


2. Paragraph 137. points 6. and 7, define the concepts of cormitting as 
business and criminal association, The necessity for increased orotection of 
museum-type objects justifies that an offense comected with these be qualified 


as felony regardless of value. . 


Tf the act is cammitted as business or in criminal association, involving 
significant or particularly large value, the Provosal expresses the camis- 
sion's increased dangerousness to society by creating the more severely 
qualifying cases. 


3. In case of careless commission, the harm to interests exceeding the signi- 
ficant value can be taken into consideration during the course of establishing 


the penalty. 
Tax Cheating 
To Paragraph 310, 


Statute defines the concept of tax, The Proposal orders those forms of inten- 
tionally decreasing the tax to be punished which are carried out in connection 
with the types of taxes written in the definition of tax. 


The act of commission may manifest itself in active behavior (for example in 
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reporting incorrect data, false bookkeeping serving the purposes of decreasing 
the tax) or in failure to carry out same obligation (for example concealing or 
keeping in secret same data significant fram the viewpoint of establishing 
the tax, failure to fulfill the bookkeeping obligation, leaving some data out 
of the books). Obtaining tax-free status or tax benefits by misleading the 
authorities can be included under the third formation of committing behavior. 
Other statutes which fill the penal law's framework fact situation establish 
the obligation to pay tax and the crocedure connected with establishing this, 
the facts and data which are significant from the viewpoint of determining the 
tax obligation, tax-free status, tax benefits, 


Decreasing the tax revenue is the result of the offense included in the legal 
fact situation, without the result occurring the act remains in the state of 


attemrt. 


Abuse of Production Tax 


To Paragraph 311. 


The Proposal protects with a separate rule the interests connected to the 
production, reporting and circulation according to statute of products which 
form the object of omroduction tax. 


Deceptive activity ie not necessary to accomplish the offense. The first two 
formations of the comnitting behavior (producing and concealing) are accomp- 
lished by violating the orders of rules which fill the penal law's frameworks. 
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The third formation of the committing behavior contains receiving products 
which form the object of production tax. 


Smuggling and Profiteering from Custams Duty Violation 


To Paragraph 312. 


The penal law insures crotection of interests attached to fulfilling the obli- 
gations written in the custams statutes by a framework fact situation, The 
customs statutes define the concept of custans goods as well as all those 
circumstances which influence the payment or freedom from having to pay cus- 
toms duty, the amount of customs duty to be paid, granting the permit needed 
for customs handling, etc. The customs statutes also define which authorities 
have the right to perform customs ingpections, before whan the custans decla- 
rations are made, as well as the method of making the customs declaration. 


The behavior which commits the offense of receiving mmuggled items is identical 
with the behavior which commits the offense of receiving stolen goods. And the 
qualified cases are identical with those contained in Paragraph 309, section 
(2) and in section (3) point b). 


Check Abuse 


To Paragraph 313. 


The statutes concerning the order of money management define when a check can 
be used as instrument of payment. The penal lew serves the protection of the 





order of making payments defined in these statutes by ordering that issueing 
an umcovered check or placing such inte circulation be punished even if «4 more 
serious offense did not occur, The penal law insures the protection by « 
freamevork fact situation because other statutes give orders about the condi- 
tions of issueing ani placing into circulation, 


Title V. 





Miscellaneous Regulaticns 


Pararraph 314, makes the rule written in Paragraph 77, sections (3) and (4) 
concrete for economic of*enses, vhile Paragraph 315, interprets the concepts 
merchandise and crice vhich are significant from the viewsoint of applying 


this Chapter. 


To Pararraph 314. 


In case of committing the econamic offenses described in Paragraph 314. sec- 
tion (1) confiscation takes place if the item is the pervetrator's property. 
Section (2) provides the opportunity for confiscating those items vhich are 
not the perpvetrator's croperty, aseming that the ovner knew in advance about 
committing the offense. These orders reasonably also include that rule that 
confiscation of items owned by the state's organs or by cooperatives cannot 
take place because the offense's perpetrator can only be a natural person, and 
only a natural person can have knowledge of committing the offense. 


In the cases of smuggling and receiving anuggled goods the Proposal — vit 
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just one single exception -—- considers it ummecessary to prove vhose property 
the offenge's obfect in, Costames offenses are also being committed involving 
such merchandise of foreig origin of vhich even the owner camot be found 
out with the necessary certainty, therefore the Proposal excludes the confis- 
cation of only those items owned by the state organs and cooperatives. 


The general rules concerning confiscation require the obligation to pay the 
value of the object subfect to confiscation for that case when the confiscation 
cannot be ordered or carried out, tut otherwiese the confiscation is mandatory. 


By section (4) the Proposal ingures the opportunity for the court to weigh the 
svecific circumstances, Confiscating for example such a built in component 

part would mean unfair disadvantage vhich would prevent the usefulness of the 
entire structure, or confiscation of sich an item vhich besides the circulation 
value also has so-called sentimental value. 


Interoretive Regulation 
To Paragraph 315. 


As acplied {n thie Chapter, the Proposal includes all such services of indust- 
rial or other economic character under the concept of merchandise by legal 
interpretation which has economic value, for example freight, remirs, rental 
of avartment and space, or cultural services provided in exchange for syste- 
matic compensation, The concept of service extends over performing physical 


arm intellectual work of economic character. 
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Under the legal interpretation of the com «ot of orice the Proposal also 
includes countercampensation for rroperty value. Thus the countervalue of 
merchandise (service) besides money can also be valuable paper, exchanre 
item, verformance of work or other service which has property value. 


Charter XVITI. 


Crimes Against Property 


1. The basis of the socialist state's economic activity is social ownership. 
The decisive majority of the means of production is owned by the state or by 
cooveratives as social property. The citisens' goods which serve to satisfy 
their personal and family needs are in personal ownership. “eans of production 
-- within a defined circle — may also be in private owmership. According to 
the Constitution's orders the Pungarian Peonle's Republic mrotects all forms 
of social ownership, personal ownership ami aleo recognizes private ownership. 
The penal law's regulations aleo receive an important role in protecting 
ownership. 


For the most part the rules of Chapter XVIII. provide protection arainst 
various attacks on ownershin rights, but within this they also order that 


attacks on other croperty rights be punished. 


2. Tn general the Proposal provides uniform penal law trrotection for the 
various forms of omership. It can be valued as ageravating circumstance in 
mating out the penalty if the act caused harm to social property. The reason 
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for this is the significance of social ownership outlined in the previous 


point. 


It is justified to make exceptions from the principle of uniform nrotection 

of the forms of ownership in the cases of negligent management (Paragraph 320.) 
and careless damaging (Pararraph 324. sec. (6)) by limiting the oenal law res- 
ponsibility to acts which damage social property. 


3. The Proposal attributes such significance to damage caused by an offense 
against property or to that value against which the offense was committed 
which influences the oqualification of certain offenses against property and 
which is the basis for declaring the act to be a rulebreaking, Within the of- 
fenses the Proposal differentiates among value and damage sums which affect 
qualification with the designations of minor, larger, significant and particu- 
larly ree damage (value), the designation of minor value or damage serves to 
differentiate misdemeanors from felonies. The Proposal attributes significance 
to value and to damage also in comection with with the other circumstances 


which qualify the offense, 


The Proposal does not define the amounts of value and damage which affect the 
qualification, This depends on mmerous circumstances, For the purpose of 
avoiding possible frequer: changes, it is better if not the Penal Code contains 
this. 


4, Value -- from the venal law's viewpoint — means the circulation value of 
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that thing existing at the time of commission and expressed in terms of money, 
with resvect to which the offense was committed. The circulation value must 
be established on the basis of retail price even if the offense was committed 
with respect to the damage of a processing, mamfacturing, warehousing or 
wholesale enterprise, If the thing has no retail price, the value in comnis- 
sion must be established by teking all circumstances into consideration. 


The interpretive order of the Proposal's Paragraph 333. point 2, defines the 
concept of damage. As applied in this Charter, damage is: the decrease in 


value caused in the vroverty by the offense. 


The civil law defines the concept of damage more broadly. According to Ptk. 
Paracraph 355. section (4), as reimbursement for damage the value decrease 
which occurred in the injured party's property due to the circumstance which 
caused the damage and the lost advantage [profit] must be reimbursed, as well 
as thet replacement for damage or cost which is necessary to decrease or eli- 
minate the cropverty and nonvroperty disadvantage [loss] suffered by the 
injured varty. 


The difference between the civil law and venal law concepts of damage is jus- 
tified by the fact that the purpose of the civil law regulations is to 
reimburse the injured varty's damage, while in the penal law the damage caused 
is a determination of the offense's dangerousness to society. And fram this 


viewpoint the value decrease caused in vropverty has significance. 


The damage can be expressed in terms of money, it can be determined as a sum, 
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If the damage occurred not in money but in something else, the thing's circu- 
lation value must be taken into consideration when determining the damage. 

What has been written about determining value provides guidance for determining 
circulation value. 


Theft 


To Paragraph 316. 


1. The fact situation of theft protects the existing omership condition, and 
through it the rights of ownership. 


The object of commission in theft is an item. The Proposal does not define 
the concept of item with general validity. According to the rules of civil 

law all items which can be taken into vossession are objects of the rroverty 
rights (Ptk. Paragraph 94. sec. (1)), But only such item can be the object of 
theft which has property value. This avpears from the fact that the legal qua- 
lification of theft is determined by the taken [stolen] item's value, From the 
behavior which commits the theft follows that its object of commission can 
only be a [re)movable item, 


Since not only those items can have property value which can be taken into 
possession, the Provosal's Paragraph 333. point 1. also includes the electrical 
and other economically usable energies under the concept of thing [iter]. 

Thus the use of such energy without the right to do ow is theft. 


The document can aleo be included under the general concept of item, Taking 
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it into consideration that only items of vcroverty value can be the objects of 
commission of theft -— and of other offenses against croperty --, according 

to the interpretive order of Paracranh 333. voint 1. such document embodifying 
croperty rights is to be considered an item as applied in this Chapter, which 
in itself insures the authority over property value or entitlement [right] 
witnessed in it. The Proposal's Pararraphs 273, through 276, define the fact 


situations of offenses camitted in connection with other documents. 


Thus, theft's object of commission can be for example a valuable paper which 
is negotiable uron presentation, the savings booklet negotiable uvon presenta- 
tion, But the so-called reserved savings booklet made out about a savings 
deposit nlaced somewhere by reserving the right of disposal does not qualify 
as item and therefore cannot be the object of theft's commission, because it 
by itself does not insure the right of disposal over the value represented 


in it. 


Pram the conceptual definit‘on of thing follows that non-property rights, 


licenses cannot be objects of commission in theft. 


2. Using the exmression of foreign object has dual meaning. On the one hand it 
expresses that the object is not the perpetrator's nroperty, on the other hand 
that it belongs to a definite natural or legal person. An item left unguarded, 
thrown in the trash by mistake, and in general one which has gotten uninten- 
tionally out of its owner's controlling sphere is not unowned and thus can be 


the object of theft if practically the vossibility has not ceased to exist 
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that the person with rights to it may again take it into his possession. The 

same way an itex forgotten in an office or other building or roam open to the 
public, and further, on [in] the equipment of a transportation enterprise in 

public traffic or a freight enterprise is not unowned, ovmmerless item, That 

is, the finder does not acquire ownership rights to an item "found" in these 

places (Ptk, Paragraph 129. sec. (2)). A household animal which has wandered 

away, transvortation equipment left without guard, or item "found" in the en- 
terprise's (nlant, factory) dressing room are also not unowed. 


The item which is in part owned by the perpetrator is joint proverty, thus 


not a foreign object. But an item belonging to the spouse's separate property 
is a foreign object from the other spouse's viewpoint. 


3, The act which commits the action [offense] is taking it away. Taking away 
is obtaining actual control over the item. Thus taking it away does not neces- 


sarily mean transporting, carrying away the item, 


4. Theft is a purpose-oriented act: taking the item away is done for the 
purpose of illegal misappropriation, The misappropriation is illegal if the 
taking away is not permitted either by statute or the person who has the right 
to do so. This for example the damaged party has the right to hold back the 
animal found in a prohibited area. 


5. The taken item's value has definitive significance fran the viewpoint of 
qualifying the theft. Other qualifying circumstances call for the next more 


severe penalty item than the one defined on the basis of value, 
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‘ith respect to these qualifying circumstances the Pronosal took two view 
points into consideration in making the regulations, On the one hand it 
endeavored to avoid excessive detailing of cases in offenses against property 
also. Therefore it endeavored to designate the qualifyine circumstances with 
more comprehensive names, and on the other hand to value only such circum- 
stances as qualifying circumstances which really increases the derree of the 
offense's dangerousness to society, and does so at the extent corresponding 
to the defined penalty iten, 


_ From this goal of the Proposal follows that it omitted from the qualifying 
circumstances those qualifying circumstances defined in the law now in effect 
which do not increase the derree of the act's dangerousness to society in the 
extent described above, thus those cannot be included under the qualifying 
circumstances designated by the use of more comprehensive wording. That is, 

in the contrary case that effort would not be realized that excessive detailing 
should be avoidable — in creating laws as well as in applying them. The 
qualifying circumstances thus omitted can be valued as aggravating circum- 


stances in the given penalty framework. 


&, In accordance with the organizing principle now introduced the Proposal 

defines the following qualifying circumstances in connection with theft: 

a) Commission in criminal association, at the scene of public danger, as a 

business, as well as using violence against oroperty are qualifying circun- 


etances connected to all values of commission, 
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a/1. “he Proposal defines the concept of criminal association in Paragraph 
137, point 4, 

a/2, Public danger exists if as a consequence of the distructive effect of 
some material or energy one or more unspecified persons or a larrer mumber of 
specific persons or items of significant value are endangered. Thus the act 
committed at the scene da strike by the elements (flood, earthquake) or other 
unusual event (explosion, fire) qualifies as camitted at the scene of public 


danger. 


a/3, Commission as business is interpreted by Paragraph 137 (its point 7.). 
Ising this circumstance as a general qualifying circumstance is justified by 
the fact that in acts against proverty, obtaining profit as the typical moti- 
vation not only characterizes the perpetrator but it is also suitable for 
expressing the actual degree of the camitted act's danrcerousness to society. 
That is, acts performed as business form a unity and thus through this quali- 
fication it can be insured that the court will apply the higher penalty item 


for theft earried out as business, 


a/.. AS was already mentioned above, the Proposal collects such circumstances 
as qualified case by a more comprehensive name which increase the act's dan- 
gerousness to society. Thus committing theft by violence against property 


includes entering into a room or enclised area belonging to it using violence, 


and also breaking open a lock or equipment serving its safekeeping. 





b) Resides the value limits the Proposal also attributes to other circunstan- 
ces the effect of increasing the dangerousness to society. In order to qualify 
those acts as misiemeanors which were committed for value not exceeding the 
value limit of rulebreaking, the Proposal —- besides the qualifying circum- 
stances introduced in the previous point — considers the following 
circumstances: 

b/1, Srecial repeat offender -- according to the definitions given in Paragraph 
137. point 13. amd in Paragraph 333. point 4, -—- is that vernetrator who vas 
sentenced with legal finality to administered loss of freedom for theft or for 
other offense against property before committing the new act, and five years 
have not yet passed since serving the punishment or since the end of its 
administrability. According to the orders concerning special repeat offenders 
(Pararraph 97,) — in the absence of orders to the contrary ~— the upper 

limit of the new offense's penalty item can be increased by half, but camot 
exceed fifteen years. “ue to this order, special repeat offerdership as quali- 


fying circumstance generally does not appear in the Special Part. 


The situation is different regarding the now discussed misdemeanor of theft. 
That is, in this case the newly committed theft — with respect to the value 
involved -- would be only a rulebreaking. The circumstance that the perpetra- 
tor has already previously been sentenced to administered loss of freedan for 
offense against property and that the other conditions of being a special 
reneat offender defined by law also exist, results in the new act qualifying 
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as offense, the misdemeanor theft committed as special repeat offender. Since 
special reveat of’endership is valued as a circumstance which qualifies the 
rulebreaking as offense, it cannot be valued again as the circumstance which 
increases the penalty item of this misdemeanor according to Paragraph 97. 
b/2. Since according to what has been described above, the violence against 
property includes violent entrance into the roam or enclosed area belonging 
to it and breaking open the lock or equipment serving its safekeeping, that 
case must also be designated as qualifying circumstance when the | etrator 
enters into the room or enclosed area belonging to it by deceit or without 
the knowledge and agreement of the person authorized to use it (user) 
(sneaking in). 


Por example it qualifies as deceptive behavior if the perpetrator asks a 
small child for the apartment key in order to be able to steal by entering 
the apartment, because the child cannot comprehend what consequences may 
follow if the key is handed over, 


According to the Proposal's viewpoint, that circuustance that the perpetrator 
gets into the apartment not with the knowledge and agreement of the person who 
controls the apartment -- assuming that this took place for the purpose of 
committing theft — increases the degree of the act's dangerousness to society 
to such degree which justifies judging it not as rulebreaking but as 


misdemeanor, 


b/3. The following deserve mentioning in connection with the other qualifying 


eireunstances included in section (2). 
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Opening with a false key can be established if the perpetrator uses same 
implement to oven the lock or equipment serving the safekeeping which is gene- 
Tally not used for that purpose, for example a fake key, bent nail, steel rod 
or such key which was not made for the lock opened with it but per chance it 
is suitable or through modification it has become suitable to open the lock. 
Thet key is stolen which the person not authorized to do so takes into his 
possession for the purpose of committing the offense. Theft committed with the 
use of a key taken from its known hiding place also qua_ifies as camisesion 
with a stolen key. 


b/4. For those residing together in a jointly used apartment the foreign pro- 
perty items in the apartment are more easily available; this makes it easier, 
provides the favorable opportunity to commit theft. This circumstance justifies 
judging theft more severely when it is camitted in the apartment, to the 
injury of a person jointly using the apartment. Residing together is living 
together for a longer length of time or with permanent character. Living toge- 
ther for a short time, resulting from hospitality or from a favor does not yet 
establish the foundations for this qualification. But if joint use of the 
apartment is done with the intention of permanency or of lasting living toge- 
ther, this qualifying circumstance must be apolied regardless of the actual 
length of time of living, being together. Theft committed by one of the co- 
renters to the injurv of another co-renter by taking advantage of the situation 
resulting from the joint rental, as well as theft committed in workers’ quar- 
ters to the injury of a fellow resident fall under this qualification, 
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Besides the apartment there are also other such roams which serve for people 
to be in, and which identical persons use jointly — also with permanent or 
lasting character. The difficulty of self-protection, in a certain sense the 
being so vulnerable justifies that thefts committed by taking efvantage of 
thie situation should also fall under more severe judging. Jointly used rooms 
are the rooms of a common place of work, common dressing [locker] room, vork 
hall. The concept of common olace of work — from the viewpoint of qualifice- 
tion -—— means that area where the workers belonging to the sae econazic unit 
can rightfully stay during the course of performing their vork. Thus geogra- 
phically differing vork places of the same enterprise are not common places 
of work, Doing work with purely occasional character at the same place of work 
also does not establish the foundations for this qualification, But it is 
immaterial whether the perpetrator works at the cammon place of work as a 
vorker in an employment relationship (exployce), or as manber of the coopera- 


tive, or in any other capacity. 


With respect to the sick being treated there, the hospital room is a jointly 


used room, 


7. In recent decades the abuse committed with museum-type values has became 
an offense-category of international character. These offenses are causing 
very large damage to the nation's vcroperties, Irreplacable mblic collection 
items, art treasures are destroyed or go abroad without permit. This is vhy 
increased protection of museum-type values is justified. The Proposal insures 
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this increased crotection by regulating the offenses camitted for such 


obfects as qualified cases. 


Theft camitted for «e museum-tyne obiect is always felony and is to be punished 
by loss of freedom ranging to at least three years, But if the value of the 
museun-type obfect is significant or particularly large, the theft mist be 
qualified according to the value of commission, The concept of mseu-type 
obfect is defined in legal statute No 6. of the year 1975 and order Yo 

2/1965, (I, 8.) mt [Minister/Ministry of Culture). 


Pubezzlerment 


To Paragraph 317. 


1, Beyond the fact situation elements vhich are identical with theft, the 
following deserve attention concerning the fact situation of embesslement. 


The Provosal defines two committing behaviors of embezzlement: misappropria- 
tion of something without the rights to it, and treating something as one's 
own vroverty,. 


Misappropriating something without the righte to it means actual exercising 
the rights to which the owner te entitled, possessing and using the item as 


its owner, and treating the item as ite owner. 


Embezzlement takes place by treating an item as one's own if the perpetrator 
at the time exhibits such behavior without permission from the person who has 
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the right to do so to which only the owner — or ancther with his permission 
— is entitled, Thus for examocle the perpetrator treats the itez as his am 
if he temporarily transfers the item's vossessicn, use to another, places the 
item with a pawnbroker or encumbers it some other vay. In these cases the 
perpetrator's intention is directed not at permanent appropriation of the 
ites but at temvorarily exercising the owner's rights of control, 


2. In enbezzlement the perpetrator legally comes into possession of the foreim 
obiect. Entrusting means giving possession of the item, the reason for which 

ie immaterial, it can be for example for the purpose of safekeeping, treatment, 
use, traneportation. "he duration of time for vhich possess! . ‘s given is 
immaterial from the viewnoint of establishing exberzlement, it can take place 
for a short time aleo. But handing the item over for the rea. 4 of being mow 
mentarily occupied is not entrustment. Intentional taking away of such object 
qualifies as theft. 


The connection between the entruster and the perpetrator is also immaterial: 

it is not necessary that such confidential relationship exist between the two 
of them which would justify the fact of entrustment, Embezzlement can also be 
committed on the basir of casual acquintanceship, with respect to an item en- 
trusted to someone in a situation provided by the circumstances, for example 
at the railroad station, in a restaurant in comection with an item temporarily 


entrusted to the perrvetrator. 


3, "Ath respect to the qualified cases points a/1, through a/3, of point 6. of 








the fustification attached to Pararraph 316. provide guidance also for 


embezzlement. 


Prbetzlement camitted for values of milebreaking magnitude qualifies as mis- 
demeanor rartly due to the same circumstances which occur also in the offense 


of embezzlement as qualifying circumstances, 


Point b/1. of point 4, of the justification attached to Paragraph 316. conteins 
the reasons for qualifying according to "special repeat offendership.* 


Svindle 


To Paragraph 31%. 


1, The fact situation of swintle wishes to provide motection against being 
able to take advantage of another's error for the curvose of obtaining profit 
unlawfully. Due to the error the injured party gives euch an order that by it 
he causes dasage to someone. Cause-effect connection must exist between the 
error aryi the damage. 


2. The act hich commits the swindle is misleading the person or keeping him 
misled. Misleading ie making samething untrue appear as fact, or distorting, 
altering an actual fact. And keeping scameone misled is failure to dispell a 
misbelief vhich developed indepeniently of the perpetrator's behavior, or 


reinforcing the came. 


The content of misleading or keeping in misbelief depends on the character of 
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the tonic which server as as the object of the swindle: it can always he 
determined concretely, based on the data of the given fact situation. It is 
not necessary that the misleading or keeping in misbelief extend over the en- 
tire tonic, only that much is necessary that it extend over such an essential 
circumstance ~i*h respect to which the error is in cause-effect relationship 


with the damare caused. 


The in‘ured party's gullibility, carelessness — of which the perpetrator 
takes advantage in the misleading -- is immaterial in establiehing guilt in 
the swindle. The same way the primitive, easily recognizable character of the 
misleading behavior is also immaterial. 


3. Causing damage is a fact situation element of swindle. The Proposal's 
Perarraph 333, point 2, defines the concept of damage. What is written in the 
introductory justification of Chapter XVIII, rmrovides guidance for establishing 


damage. 


4, With respect to the qualified cases, what is written in point 6. [sub]- 
points a/1, through a/3. of the justification attached to Paragraph 316. is 


to be applied, 


Tn part the same circumstances qualify that swindle which causes damage not 
exceeding the value limit of rulebreaking to be misdemeanor, as the ones which 


avpear as qualifying circumstances in the offense of swindle. 


The reasons of qualifying according to "special repeat offemlership" are 
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contained in in point 6, [sub] point b/1. of the justification attached to 
Paragraph 316, 


Unfaithful Management 


To Paragraph 319. 


1. "nfaithful management is distinguished from other offenses against property 
by the fact that there is no misappropriation in its occurrence, That is, in 
this case swindle would be involved. The essence of unfaithfv. management is: 


abuse of the assignment to manage property, which causes damage. 


2. Only such person can be the culprit of unfaithful management who has been 


entrusted to manage someone else's property. 


The fact situation element of "violation of the managing obligation" can al- 
ways be established only on the basis of the given case's fact situation. In 
this resnect difference can be made between property in social and in personal 
ownership. In case of croperty in social ownership, activity contrary to the 
financial regulations and the ones concerning property management, intentional 
failure to perform such obligation (requirement) constitutes violation of ob- 
ligation. In case of proverty in personal ownership the managing obligation 

is related to the assignment. Assirenment can take vlace by the authorities, 

for example by the custody authority or by the courts, when the assigned per- 
son's <= custodian or caretaker -—— managing obligation is determined by etatute. 


In such case violation of obligation can be established on the basis of activity 
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contrary to the statute, possibly to the authorities’ requirements based on 
this, failrze to observe this, In case of assignment based not on the autho- 
rities' measures — for example, on long absence -—- the agreement's content, 
in absence of this intentional violation of the rules concerning reasonable 


management can create the foundations for establishing violation of obligation. 


The nature of the proverty item (property items) constituting the property 
also determines the how [sic] of management (method of management]. Different 
rules of management are valid for example for real estate (considering also 
the real estate's character) than for movable property. The basic rule is: 


avoiding damage, insuring the profit (incame) which can be achieved. 


3. As is evident from the fact situation, unfaithful management is a material 
of“ense: completed unfaithful management can be established only if the act 
has caused disadvantage to uroperty. The disadvantage must be in cause-effect 
relationship with the violation of obligation. 


Besides decrease of value which incurred to the property, property disadvan- 
tage also includes the property advantage which did not occur (Paragraph 137, 


point 4.). 


Nesirnating the resilt as property disadvantage instead of damage follows from 
the act's character. That is, the obligation of the nerson managing the pro- 


perty -- corresponding to the requirements of economic life — cannot be 


limited to much activity which fends off the decrease of value which would 





otherwise occur in the property, its profit, income mst also be insured, 


devending on the vcroperty's character. 


4. The act can be committed by direct as well as by potential intent. The 


intent must also extend over causing property disadvantage. 


5. Pegarding the nenalty items the Proposal starts out from the consideration 
that it is justified to differentiate between the acts with respect to value 
limits, and the sare value limits can serve as basis for the differentiation 
as in theft, embezzlement and swindle. Thus acts causing minor, larger, sig- 
nificant and particularly great property disadvantage mist be distinguished 


here also. 


Negligent “Manarement 


To Pararraph 320. 


1, Protecting the people's property is the constitutional obligation of every 
citizen. This is an increased responsibility of those who have been assipned 
to manage or supervise the social property. In the interest of increased pro- 
tection of social vroperty, the Proposal orders its negligent management to 
be vcunished. 


2. The object involved in committing negligent management is not some foreign 
object but foreign property, indeed property in social ownership. Broad pro- 


tection of this property justifies that the fact situation should punish not 
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only that rorpetretor's behavior who has been assigned to manage the property 
but also the behavior of the person whose responsibility it is to supervise, 


control the property's management. 


Nestruction or damaging of a property item in social owership qualifies as 
careless damaging (Paragraph 324. sec. (6)) also when it is committed by the 
person who has been assicned to manage or supervise the property. But careless 
damaging of sccial oroperty is to be punished only in case significant damage 


is caused, 


3. Only that verson can be the culprit of negligent management who has been 
assigned to manage or supervise social property. What is contained in point 2, 
of the justification attached to Paragraph 319, provides guidance concerning 
the management of oroperty. The concept of supervision includes control of 


the property management, directing the property management. 


4. “egligent management can be cammitted only through carelessness. Careless- 
ness can be conscious (lumria [Lat.]) or negligent (negligentia [Lat.] ). 


Whether in the given case unfaithful management committed with possible intent 
or negligent management carried out with conscious carelessness occurred, can 
be decided only by means of thorough, detailed discovery and evaluation of 


all circumstances of commission. 


5. The property disadvantage must stand in cause-effect relationship with the 
violation of obligation. The cause relationship can be determined on the basis 
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of the given case's circumstances, Cause relationship can be established 
between the perpetrator's behavior and the property disadvantage if it occurred 
due to a series of violations of instructions concerning the handling of money, 
if the retail store's manager on a series of occasions accepted the merchan- 
Gises delivered to the store without checking the weights and quality; if a 
demand to which the state is entitled became uncollectible due to failure to 
effectuate the demand; if in case of inventory shortage various violations of 


obligations can be established as faults of the perpetrator; etc. 


6. According to the Proposal negligent management cannot be established in 
cornection with managing vroperty in personal ownership; the manager answers 


for damage according to the ordere of civil law, 
Robbery 
To Paragraph 321. 


1. “obbery is in part a sum™arized, in part a complex offense, with three 


behaviors of committing it. 


The Proposal defines the robbery defined in section (1) as an act with two 
formations. The firet formation is theft cammitted by violence against a 
person, The behavior which carries out the violence against a person is app- 
lication of violence or threat. The fact situation of robbery defines the 
concept of threat more narrowly than the interpretive order of Paragraph 138; 


only that act — theft -- accomplishes robbery which the perpetrator carries 
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out by apnilying direct threat against life or bodily integrity. Neither the 
violence nor the threat has to be directed against the injured party's person, 
that is, against the person from whom the perpetrator takes away the object, 
but from the concept of applied violence, from that circumstance characterizing 
the threat that it must be aimed directly at life or bodily integrity, follows 
that in general violence applied against a person present, or threat aimed 


against a person present is involved. 


The second formation of section (1) is placing someone in an unconscious state 
or into a condition of being unable to defend himself, Even though in this 
formation also the fact situation uses the word "someone" with regard to the 
injured person, but since in this case of robbery the perpetrator places an- 
other person into an unconscious state or one in which he is unable to defend 
himself in order to take his item away from him, it follows that in the now 
discussed case of robbery the behavior of commission must be exhibited 


against the injured party. 


2. Application of violence, threat must be purpose-oriented: the perpetrator 
has to act for the purvose of taking away the foreign object, in other words 
to carry out the theft. Thus application of violence or threat is an accessory 


act in the now discussed formation of robbery. 


I* the verpetrator applies the violence or threat not for the purpose of ac- 
complishing the theft, robbery cannot be ertablished. This is also evident 


from the fact situation of robbery defined in section (2). That is, in this 
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case the application of violence or threat occurs after the theft is completed. 
The thief caught in the act applies it in order to keep the stolen object. The 
violence or threat is purvose-oriented in this fact situation also, but the 
perpetrator applies it not in order to complete the theft but in order to keep 
the item derived from the completed theft. Therefore the violence or threat 
here is not accessory (advance) but post [supplementary] act of the theft. 


3. Violence is exertion of sich physical force directly acting upon some person 
which breaks down the resistance: it excludes pravention of taking away the 
object. Violence must always be directed against a person. Violence applied 


against an item is qualified case of theft. 


The threat must be aimed directly against life or bodily integrity, and must 
trigger just as paralyzing effect as violence does, The difference is only 
that while violence is the result of exerting physical force, threat is holding 
out the prospect of this same, that is, psychological influencing. Holding out 
the direct prospect of attack against life or bodily integrity can occur not 
only against the person rossessing the item but also against another person, 
but the content of threat must be such that it triggers such serious fear in 


the item's possessor which moves him to hand over the object. 


4. In the unconscious state the injured party is unable to exert resistance 


against taking away the object (for example dazed, sleeping). The perpetrator 


must cause this condition on purpose — in order to take away the object. 











In the Proposal's interpretation dif*’erence must be made among the reasons 
which cause the unconscious state. That is, if it is caused by drunkenness, 
theft carried out against an injured varty who is in such condition qualifies 
as stripoing (Paragraph 322.). 


Placing into a condition of being unable to defend one's self can be estab- 
lished if the injured party cannct exert the resistance for physical reasons 
(for example because the door has been locked on him, his way is being 
blocked, etc.). 


5. Among the qualified cases of robbery Paragraph 137. point 3, defines the 
concept of camitting it with arms, and its voint 11. defines comnission in 


group. 
Stripping 
To Pararraph 322. 


1. The Pronosal regulates theft camitted by getting another person drunk, or 
by taking advantage of violence or direct threat against life or bodily integ- 
rity applied by the perpetrator during the course of committing another offense 
in an independent fact situation, and calls it stripping. 


2. “Setting someone drunk means causing the injured party to conmme immoderate 
quantities of alcohol, as a result of which he gete into an intoxicated condi- 
tion, The injured varty himself also contributes by his behavior to getting 
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[becoming] intoxicated. It is not a condition to establishing that someone vas 
made drunk that the injured party should be in an unconscious drunken state, 
it can also be established if the perpetrator commits the theft by taking ad- 
vantage of the not unconscicus infured party's intoxication. In case of 
stripning the perpetrator gets the injured party drunk in order to be able to 
commit the theft, therefore getting sameone drunk is a purpose-oriented act. 
Stripping does not take place if the verpetrator steals from a person who is 


intoxicated for another reason. 


3. In case of robbery, apnlication of the violence or direct threat against 
life or bodily integrity occurred for the purpose of theft. If the perpetrator 
uses violence or threat during the course of committing another offense, thie 
does not occur for the purpose of the theft, therefore robbery cannot be 
established, Thus if the perpetrator steals from a person vho is under the 
effect of such violence or threat, he ansvers for stripping because the injured 
party — due to his condition — is unable to prevent taking the object. Yatu- 
rally, establishing the stripping does not affect the perpetrator's 


responsibility for cammitting another violent offense, 


4. Corresponding to vhe offense's dangerousness to society, the Pronosal 


determines the penalty iter of stripping more severely than for theft, but 


more leniently than for robbery. 











®xtortion 
To Paragraph 323, 


1. The fact situation of extortion protects property rights and personal 
freedan. 


Similarly to the fact situations of robbery and stripping, violence and threat 
are elements of the fact situation of extortion also. 


Ry using violence or threat the perpetrator forces the injured party to do, 
not do or to endure ecmething. This is the behavior which camits extortion. 


2, The cerpetrator of extortion forces the injured party to exhibit sane beha- 
vior connected with property rights. This property right may involve movable 
or immovable [real estate) items property demand, cancellation of debt, 


acceptance of croperty obligation, etc. 


The forcing is done with violence or threat. If the violence is aimed at 
enduring the taking avay of the item or at handing it over, robbery must be 
found. Pararraph 13%, defines the concept of threat. In case of extortion the 
threat may occur by holding out the prospect of personal or property disadvan- 


tage. The threat's directness is not a condition of establishing threat, but 
it ts necessary that it generate serious fear in the threatened party. 


3, @xtortion is « result-offense: the fact situation ie completed when the 


damage occurs. In case the damage does not occur, the act remains an attempt. 
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Ae for all result offenses, the cause relationship betveen the damage which 
occurred and the perpetrator’s behavior is necessary for extortion also. The 
damage is: decrease of value caused in the proverty (Paragraph 333. point 2.). 
Sut it is not necessary that the damage occur in the property of that person 
against whan the violence or threat is applied. The damage can be anyone's, 
but it must stand in an effect [caxse-effect) relationship with the perpetra- 
tor's extorting activity. 


4. “he perretrator's goal is to illegally obtain profit. That profit is illegal 
which is contrary to statute, which vas achieved by circumventing the statute, 
or if it ie obviously contrary to society's interests or to the requirements 

of living together in a socialist society. The illegal goal to obtain crofit 
also existe if the perpetrator forces out a demand which cannot be achieved 
through the courts, 


Tt is not necessary that the vervetrator force the injured party to do, not 

do or endure something in his own [the perpetrator's) interest. This circum- 
stance does not affect the act's being result—oriented, Extortion must be 
established also if the perpetrator obtains the illegal profit for someone 
elee. Sut it follows from the act being result—oriented that only that perpet- 
rator can accomplish culprit's (co-culprit's) activity who takes pact in the 
forcing, in applying the violence or threat for the purpose of obtaining 


The word usage of obtaining orofit "illegally® distinguishes thie activity of 
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forcing from gach behavior carried out for the purpose of obtaining profit 
"legally". If the pervetrator uses the violence or threat in order to gain 
effect for his legal property demand or for what he deems legal, the act 
qualifies as taking the lav into one's own hands (Paragraph 273.). 


5. The qualifying circumstance defined in section (2) point b) is: committing 
extortion >y using threat against life or bodily integrity or other similarly 
severe threat. If the threat is aimed directly against life or bodily integ- 
rityand the perpetrator forces the injured party to hand over an item or to 

emfure taking it evay, robbery takes clace, Thus the qualified case of extor- 
tion can be established if the threat against live or bodily integrity is not 
direct, or if it is direct, then if it is mot aimed at handing over an ites 


or endure taking it avay, but at some other act comnected with proverty rights. 


The qualified case defined in section (2) point c) brings up the question of 
distinguishing betveen extortion and evindle. That is, this qualified case 
cccurs algo if the perpetrator carries out his act by imitating official as- 
sienment or quality. Swindle can be established if as a result of (ecertion 
the infured party acte voluntarily but does not know that he causes damage by 
this, and extortion when the infured party does, dues not do or endures 
something under the ef*ect of threat, in epite of knowing that he is being 


damaged by this. 








“anaging 
To Pararraph 324. 


1, The legal obfect of damag'ng is property. By this fact situation the 
Proposal rrovides protection against such attacks on croperty rights which 
annihilate or damage the rcroverty item's substance. 


Ry the vay, the property item designation includes both the movable and the 


real estate. Damaging the foreign croperty item can cause damage only in the 
case if the ocroperty item has value. 


2. The committing behavior is damaging or amihilation. 


Annihilation means terminating the property item's substance or damaging it 
to sac) degree ac a consequence of which it can no longer be restored to its 


original condition. 


“amaging means causing such damage to the item's substance due to which ite 
Value decreases, Yarm to the proverty item's usability is not a condition of 


establishing damering. 


3, “he item of comission is a foreign property item. amaging one's own 
item, or annihilating it does not qualify as damaging, offense against pro- 
rerty. "rom the viewnoint of judging whether the property item is foreign, 
what has been said in the fustification to theft is valid here also. 


4. “he Proposal sunishes the careless formation of damaging if the croperty 
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item is society's vroperty and if the damage caused is significant. It isa 
qualified case if the damaging caused particularly large damage. With respect 


to careless corrission, both acts are misdemeanors, 


Tllegal Acquisition [Pisaccropriation ] 
To Pararcraph 32°, 


1, The full svectrum of protecting property also requires declaring such beha- 
viors to be offenses when the perpetrator takes away another's item not on 
purpose -- in order to illegally acquire it —: he cammits the acquisition 
only later, on an item which came into his posression not through criminal 


behavior, 


According to Pararraph 1, section (1) of order Yo 18/1960, (IV, 13.) Korn. 
concerning the crocedure to be followed with respect to found items, the 
finder is required to turn over the found item within eight days calculated 
from the finding to the person losing it, to its omer or to arother person 
authorized to receive it, or to turn it in at the local council. Even though 
the Proposal does not mention the owner an’ other person authorized to 


receive it, turning the found item over to such persons excludes illegality. 


2, Tree fact situation considers violation of the obligation to return it to 
be that behavior dangerous to society which justifies declaring it to be an 
offense, Sut the pernetrator can also accomplish the misappropriation vithin 


the eight-day deadlire: he can express this intention or he can make the 








returning imporsible by disnosinc of the item. Thie is why it became necessary 
to dertgnate misappropriation as ocnmitting behavior, That clement of the fact 
situation that the item got to the ~erpetrator incidentally indicates a lesser 
derree of dangerousness to society. This justifies that the penalty item for 
illegal acquisition should be smaller than those for other acts against 


mo operty . 


3, The offense's obfect of commission is the found item, foreign item which 
has eotten to the perpetrator unintentionally or in error, Finding means 

taking vostession of a lost item, The item is lost if it has fallen out of 
the owner's possession, and if he cannot take possession of the item again, 


or if it is imporsible to gain physical control over the iten. 


The item is not lost if the omer loses it under such circumstances that he 
still has a serious oprortunity to recover it, such is for example an iten 
forgotten on the equipment of a public traffic transportation ani freight 
er.erprise, because the enterprise saves it and returns it to the owner. 
Otherwise such obtect comes under the transvortation enterprise's sphere of 
authority. An item lost in an official or other building or room open to the 


public is also not a lost ite. 


For the most vart, the item cets to the verpetrator unintentionally indepen- 
dently of human hehavior. The foreign object gets to the perpetrator in error 
if thie occurred due to that person's error who is aothorized to disvose over 
the possession, Thus for example the organ which makes a payment pays twice, 


due to an error. 
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Receiving Stolen [Tllegal] Goods 
To Paracraph 326. 


1. Receiving goods illegally is an accessory act, one of the cases of criminal 
connection. Regulating it in tnis Charter is justified by the fact that it 

too attacks the pronerty relationships, It is dangerous to society in two res- 
pects. On the one hand it provides incentive for committing offenses against 
property because it aids the perpetrator in selling the stolen, etc. item, 

and on the other hand the receiver of s:ch goods makes discovery of the offense 
more difficult by organizing the item [sic — may be typo] derived from the 


defined offense against property. 


2. Receiving goods illegally being an accessory act means that the perpetrator 
commits his act on an item derived from another offense. The Provosal defines 
the circle of these offenses (basic acts) in those offenses against property 
through which the perpetrator can have authority over foreign objects. Such 
offenses are: theft, embezzlement, swindle, unfaithful management, robbery, 
stripping, extortion, illegal acquisition and also receiving goods illegally 


itself. 


Receiving goods illerally can be committed on items derived from the basic 
acts. “Not only that item must be understood to be an item derived fran the 
basic act with resnect to which the basic act was committed, but all such 
items vhich directly or indirectly derive from cammitting the basi+ act. That 


item also “erives from the basic act which was processed, reworked after 


7683 











cormitting the basic act, and also the countervalue of alienating the iten. 


3, Listing the basic acts is exhaustive. However, qualifying them from the 
viewpoint of establishing the receiving of stolen goods is immaterial. This 

is the consequence of that fact that receiving stolen goods is a criminal 
association, a behavior connected to an alrealy earlier committed of*ense. 
Prom this follows that the qualified cases of receiving stolen goods are inde- 


pendent: they are not connected to the qualified cases of the basic acts. 


Tue to the fact situation of receiving stolen goods being independent, if the 
basic act's perpetrator cannot be punished for some reason, this circumstance 
does not exclude establishment of receiving stolen goods if the act is accor- 
ding to the fact situation. But if the basic case is not an offense, but for 
example only a rulebreaking, the act of the receiver of stolen goods also does 
not qualify as offense, possibly the rulebreaking case of receiving stolen 


goods occurs. 


4, Obtaining is actual taking possession of the item. The form of this can be 
only a legal transaction, but whether the person committing receiving stolen 
goods gives any and if so, what kind of countervalue, or what type of counter- 
service, is immaterial from the viewpoint of establishing the receiving of 
stolen goods, Thus, receiving stolen goods mist be established also if the 
receiver of stolen goods gives countervalue exceeding the value of the stolen 
item, for example if the thief commits swindle against the receiver of stolen 


goods, But that is also receiving stolen goods if the receiver of stolen goods 
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received the item from the thief as a gift, knowing that it was stolen. 


Concealment takes place if the perpetrator obtains the possibility of having 
control over the item without formally taking possession of the item. Fiding 
can also be connected to obtaining, for example remodeling, repainting, etc. 
the stolen item. But in such case the committing behavior is the obtaining. 


Cooperation in alienation is: extending aid so that the perpetrator of the 
basic case be able to sell the item, In such case the receiver [for lack of 
better word] of stolen goods does not obtain the item. Being a receiver of 
stolen goods is distinguished from being an accessory after the fact with res- 
pect to the object as defined in Paragraph 244. [print says 243., obviously 

a misprint - Paragraph 243. deals with concealment of saving circumstances, 
and has no such section and point as referred to here. Translator.] section 
(1) point c) by the fact thet the receiver of stolen goods acts for the purpose 
of obtaining profit. (And what distinguishes it from being an accessory after 
the fact committed for the purpose of obtaining orofit as defined in Paragraph 
244. Ceee note 6 lines up. Translator.] section (2) is that receiving stolen 
goods can be cammitted only on items deriving from the basic acts listed in 


the fact situation.) 


5. Receiving stolen goods is a goal-oriented act: the perpetrator mist act 
for the ocurrose of obtaining profit, Sut it is not necessary that he act for 
his own material orofit, it can be in the interest of amyone except the per- 


petrator of the basic act. If the perpetrator hides the item deriving fram 


so 


770 








the basic case for and in the interest of the perpetrator of the basic case, 
or cooverates in insuring the advantage deriving fram the basic case, the act 


qualifies not as receiving stolen goods but as being accessory after the fact. 


“, Receiving stolen goods can be accomplished only intentionally, Thus the 
perpetrator's knowledge must include that the object of commission derives 
from some offense against property listed in the fact situation. In case the 
perretrator does not know but may suspect from the circumstances that the item 


derives from theft, etc., his act qualifies as rulebreaking. 
Arbitrarily Taking a Vehicle 
To Paragraph 327. 


1. Vith the spreading of motorization it is more and more frequent that a car, 
motor vehicle, or other mechanically driven vehicle (for example a work ma~- 
chine) is taken possession of arbitrarily, is used without the right to do 

so, Tt makes camitting the act easier that placing the vehicles into garages 
causes difficulty all over the world, therefore they are left on the street. 
According to the Provos: i ‘hese circumstances justify increased penal law pro- 
tection of motor driven vehicles. Therefore, in agreement with the regulations 
of all modern penal codices the Proposal also declares unauthorized use of 


a motor driven vehicle *o be an offense, 


Ae @ consequence of the illegal use the owner, or the vehicle's rightful user 


are hindered in using it. Thus the act harms or endangers the proverty 
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relationsh’ps. This is why the Proposal places the arbitrary taking of a 


vehicle among offenses against property. 


2. Sccording to the fact situation, the perpetrator takes the vehicle avay 
for a vurpose, in order to illegally use it. Taking it away results in the 
rightful user not being able to exercise control over the vehicle temporarily, 
it has been removed temporarily from his control. Thus the activity which 


2s 


commits the deed (the teking away) in this case is identical with that of 
theft. The two of*enses are distinguished from each other by the purpose. In 
theft acquisition of ownership, in the arbitrary taking of a vehicle the 


unauthorized use is the purpose, 


That verson also accomolishes the offense who uses a vehicle without authori- 
zation taken by someone else for the purpose of unauthoriz<( use. This occurs 


for example when the person taking the vehicle lets someone else drive. 


Rut the ovner's, the rightful user's unhindered right to control must be 
protected against that behavior also when the perpetrator uses that vehicle 

in an unauthorized manner which has been entrusted to him. In this fact situa- 
tion the taking avay ie no Longer needed because the vehicle is in the 
perpetrator'’s possession. This act is similar to enbezzlement: the act of 
committing it is the unauthorized use in this case also, since the purpose of 


gainine ownership is missing in this behavior also, 


Prom the above things follows that inagmch as taking the forei.n vehicle 


avay is done for the purpose of acquiring omership, or the person entrusted 
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with it takes ovmership of such vehicle or controls it as his om, theft or 


embezzlement takes place, 


3. Arbitrary taking of a “oreign vehicle can be committed only intentionally. 
Prom the act's purposeful character, or from the act's character (second for- 
mation) follows that by unauthorized use of a foreign vehicle the perpetrator 
removes it only temporarily from under the authorized person's control. In 
the fact situation it is therefore unnecessary to include this circumstance. 
It is the task o* the judicial practice to judge with respect to the time 
duration of use, when can unauthorized misappropriation [taking owmership] be 


established instead of unauthorized use, 


4. Among those qualifying circumstances which in general increase the danger- 
ousness of offenses against vroperty to society, the Proposal — based on 
practical experience — in case a foreign vehicle is taken arbitrarily, 
evaluates unauthorized entrance into the room or enclosed area belonging to 
it, commission in criminal association, and that case when the perpetrator 


uses violence or direct threat against life or bodily integrity. 
Cheating the Cust.mers 
To Paragraph 328. 


1, The fact situation of cheating the customers serves to protect the consumers 


acainst deceptive behaviors which cause them damage. 


The fact situation of cheating the customers is similar to that of swindle. 








Roth “act situations pcrotect croperty, both are accomplished by deceptive 


behavior and causing damage is a cammon element in both. 


Creating a separate fact situation is justified by the special circumstances 
of comission. The circle of perpetrators is limited: the perpetrator is 
usually a person active in industry, trade or in various areas of services. 
The circle of infured persons is also limited: the act can be cammitted to 
the injury of buyers or those who place orders. The committing behavior is 
also special: the act can be committed in the area of selling merchandise 
placed in circulation directly for the consumers and services of economic 
character, by false weighing, calculation and deceptive activity affecting 


quality (sections (1) and (2)). 


Tue to the circumstances of commit*ing it, the act causes damage to many (more 
than one) persons: each injured person suffers relatively minor amount of 
damage. Thuis it is justified that the act be subfect to punishment regardless 


o* the amount of damage caused. 


These characteristics o* the fact situation fustify that causing damage to the 


customers can be established only if a more severe offense did not occur, 


2. The object of commission is directly the merchandire placed into circula- 


tion for the consumer, or the service of economic character. 


Pararpraph 315. defines the concept of merchandise, According to this, indust- 


rial or other service of economic character also belongs under the concept of 








merchandise, But this concept definition is valid with respect to the economic 
offenses; thus this object of commission must also be designated in the fact 
situation of causing damage to the buyers which accamplishes an of’ense 
against property. 


Placing merchandise into circulation directly for the consumers means sale of 
the merchandise in state, cooperative cor private commerce, at a farmers’ 
market selling vlace or in the catering industry. Primarily the various retail 
services «st be understood by services of economic character. 


On the other hand it is justified to include those merchandises within the 

circle of protection also which the retail trade etc. places into circulation 
as prepackaged goods in the original packaging, without chances, The employee 
o* the enterprise mroducing the merchandise is responsible for criminal acts 


related to such merchandises -- for example for shorting the vei;hts, 


3, The committing activity is the activity which causes damage to the shoppers 
or to persons who place orders by false veighing, calculation, by making the 
quality of the merchandise worse, or by behavior corresponding to this during 
the course of troviding services of economic character: by rendering service 
which is not the aprrorriate quality. In the majority of cases the committing 
behavior causes occurrence of damace, But such acts car also be included in 
conducting damaring behavior which for example due to the consumer's alertness 


only reached the stage of attempt. Fstablishing the conducting of such activity 


cannot be tied exclusively either to time duration or to the mumber of buyers 





or order placers. In general the perpetrator conducts the damaging activity 
to the injury of more curchasers or order vclacers, vhich is also referred to 
by the vord usage of activity damaging purchasers, order placers, ™ making 
spot check type of checks one occasion of “alse weighing, etc. can also be the 
basis of establishing the dsmaging of purchasers, if the case's circumstances 
prove that damaging activity is being conducted, for example in case the 

scale is set up falsely, or when merchandise prepackaged in the store is 


short veighed or its quality harmed, 


Those acts aleo belong under the process of activity which serves as basis for 
establishing the of ’ense, for which the perpetrator has alrealy been held res- 
ponsible in disciplinary or rmilebreaking procedures, 


L. “erarding the manners of the committing activity: billing for higher than 
the justified amounts for in@ividual items of merchandise qualifies as false 
calculation; also countervalue demanded for merchandise which was not served 
to the customer; mixing the same type but different quality merchandise and 
selling it at the orice corresponding to the better quality constitutes 
depraiing the quality of the merchandise sold; diluting the merchandise by 
adding foreign material, serving lower value merchandise as higher value 


merchandi se. 
Tsurpation 
To Paragraph 329, 


1, “With respect to the definite objects of commissioa, usurpation in part 
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declares such damage causing behaviors to be offenses which the verpetrator 
creates by his misleading behavior. Thus in this part of the fact situation 
the fact situation elements of swindle can be recognized (point «)); and on 
the other hand it is such behavior by which the perpetrator makes fulfillment 
of his obligation depentent on compensation. In thie part of the fact situa- 


tion (point b)) the fact situation elements of tribery can be recognized. 


Plecing the independent fact situation among offenses against property is 
justified by the fact that the fect situation protects intellectual creations 


etc. of property value. 


2. The act defined in point a) is committed on sameone else's intellectual 


creation, invention, innovation or industrial sample. 


In civil law the invention, patented invention and immovation also are intel- 
lectual creations. Since the fact situation also separately exphasizes the 
invention and innovation, the other intellectual croducts must be understood 


umer intellectual creations, for example the protected industrial sample. 


Purther, in this “act situation the industrial, scientific or artistic crea- 
tions which have cronerty value ini are under protection of author's rights 
are intellectual creations. Thus for example the literary works (scientific, 
fiction, professional literature, atvertising, etc.), drama, musical play, 
dance play or silent play, musical work, ‘edio and television play, movie 


creation, creations mroduced by means of drawing, vainting, sculpture, etc., 
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clans of architectural creations, technical establishments, industrial art 
creations, artistic photogranhs, etc. (see law Yo III. of the year 1969 and 
order Wo 9/196, (XIT. 29.) MM [Ministry of Culture]). 


Tnventions are all new solutions of technical character representing progress, 
which can be used in oractice (law No TI. of the year 1969, Paragraph 1.). 


Innovation is that technical and vork or plant organizational solution which 
a) ic relatively nev, >) using it involves profitable results for the enter- 
prise, ¢) doer not belong among its proposer's job area obligations, or even 
if 4% is his obligation at the place of work, it qualifies as sipnificant 
creative activity, 4) does not result in decline of quality which harz the 
consumers’ interests (order Yo 3/1974. (%. 30.) MT, Paragraph 2.). 


A sample of shaving or illustration referring to or applicable on({to) the 
external form of same industrial item must be understood by industrial sample. 
The sample may concern especial or unique shaping of the industrial item's 
plane surface just as well as its convex or concave sharing, or industrial 


item mrepared by canbining such shapes, and plastic shapings. 


From the viewpoint of pe.al law ocrotection also the invention, innovation and 
industrial sample must be separated from the trade mark, brand markings and 

other business signs, That is, the formers are personal intellectual creations 
or products of personal ideas, inventiveness, The latter protect the result of 


industrial or trade activity, the good fame of a given enterprise, plant or 
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factory. The fact situstior. contained in Paragrath 2%. (false product marking) 


oroiscts the acts (sic!) which harm (endanger) these objects. 


1%. The fact situation defined in point b) nrovider protection to the intellec- 
tual creations etc. in another direction, The practical exnerience is that 

some neople endeavor to insure incame deriving from protected intellectual 
creations for themselves -—- or at least to share in it — br atsing their 

area of work, Same people use the situation of having the authority to render 
an ovinion with respect to the invention etc., or to introduce it st the mnter- 
crise for example, to make favorable case handling dependent on the inventor, 


innovator etc. giving them a share of the fee, profit, gains. 


Thus the act's verpetrator — according to the above — can only be a person 


who fille a definite vork assigment,. 
Credit Violation 


To Paragraph 7%, 


1, Vith increasing maru‘acture of durable consumer goods more and more such 

nmroducts are being placed into trade circulation, Increase in the standard of 

living not only increased the demand for these items but also created the f 
demand that they should be able to be bought with partial payments under the 
circumstances .° adequate earning conditions, that is, through the use of 


credit. 


"n this situation credit — loan — is used by more and more perscns. There 


779 














are those, though in small mmbers, who endeavor to obtain illegal srofit for 
themselves by disposing of coverage which serves to insure the credit, the 
property item encumbered for fulfillment, and by this frustrate the creditor 


in satisfying his demand fram the coverage. 


According to the Proposal the discussed behavior as well similar behaviors 
committed by economic overating organs harm the creditor's property interests, 
therefore the fact situation of credit viclation was vlaced among the offenses 


arainst property. 
Complaint [Private Canplaint] 
So Pararraph 331. 


Tn some offenses against property in case of relationship tie between the 
infured varty and the perpetretor the injured party's consideration demands 
that it should not be sufficient to cammence pnenal proceedings if the authori- 
ties obtain knowledge of the offense, but the injured party should express his 


wish concerning punishing the perpetrator. 


According to the Proposal if the perpetrator is related to the injured varty, 
theft, embezzlement, swindle, unfaithful management, unauthorized misapprop- 
riation, receiving stolen goods as well arbitrary taking of a vehicle which 
cause damage to versonal property can be vrosecuted only upon rrivate comp- 


laint, Paragraph 137, point 5. orovides guidance for judging the relationship 


connection, 








Report [complaint] filed with the aithorities against an unknown verpetrator 


does not substitute the private complaint. 
Active Pepventance 
To Paraeraph 332. 


1. The legal policy princizie which runs through the Proposal, that it insures 
immunity from punishment, or the possibility of unlimited mitigation in order 
to avoid greater damages in case of such behaviors which repair or lessen the 


harmful consequences to society of already cammitted offenses. 


And since according to Paragraph 37. section (4) the possibility of unlimited 
mitigation exists only if the law contains such order, expressed orders had 
to be given for each such case when society's protection requires the effectu- 


ation of the legal policy principle in question. 
Paracranvh 332, contains this order in the area of offenses against proverty. 


2. The justification in several places refers to how large the significance 
of damage caused by an offense against proverty is. With the institution of 
active repentance the Provosal primarily wishes to insure that the damage 
suffered by the injured party during the offense should be recovered, or de- 
creased, But extension of such benefit is not justified if the perpetrator 
during the course -f committing the offense against property also injures 


another legal object, or if the of*ense's character excludes active repentance. 
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Therefore the Proposal lists those offenses against property in connection 
with which active repentance can be performed, and excludes robbery, stripping 
and extortion, as well as causing damage to consumers, usurpation and credit 


violation, The listing given in Pararraph 332. is exhaustive. 


In the lack of orders to the contrary, active repentance is valid for the 

base as well as the qualified cases of the listed of*enses. Since active re- 
rentance serves to mrotect society in more directions, and since the degrees 

of dangerousness of the specifically occurring offenses to society — taking 
their qualifications also into consideration -—— are very different, the Pro- 
posal does not define any special excluding circumstances in the fact situation 


of Pararraph 332, 


4. A further reason for creating the institution of active repentance is that 
it also serves society's protection by making it possible to discover the of- 
fense as early as possible. This goal is served by that “act situation element 
that the perpetrator must report the of“ense to the authorities or to the 
injured party when it has not yet been discovered. Reporting means revealing 
the act and the verpetrator's person, Thus the yet unknown perpetrator's re- 
porting himself a*ter the offense is discovered does not qualify as active 


repentance even if he has made reimbursement for the damage. 


Thus it can be achieved by the institution of active reventance that such act 
with a larger object, possibly carried out by many perpetrators can also be 


discovered in time the discovery of which is very difficult due also to the 
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fact situation branching out in many directions, and not among the last to the 


number of perpetrators. 


Considering such acts the pernetrator's responsibility connected to making 
renvarations for the damage develops differently from the general situation. 
That is, the pervetrator must reimburse for the damage he caused by the offense 
-- rrior to discovering the offense --, or must do everything what can be ex- 


vected of him in the interest of making reparation for the danage. 


In case of individual commission active repentance can be established if the 
pervetrator makes reimbursement for the entire damage, and only exceptionally 
— with respect to the commission's circumstances, motivation, the perpetra- 
tor's earnings, income, vroverty circumstances — is it justified to use it 
i* he does everything what can be exnected of him in the interest of making 
reimbursement for the damage, for example besides making reimbursement for a 
part of the damage, he vcrovides security for the remaining amount, In that 
case when more perpetrators cause larger damage, the active repentance must 
stand in harmony with the perpetrator's activity exerted during the course of 


accomplishing the offense and with the amount of damage thus generated. 


5. All of the case's circumstances, particularly the amount of reimbursed 
damage provide guidance in the question of whether in the specific case omis- 
sion or unlimited mitization of the punishment is justified. If the rule of 
active repentance cannot be avplied, the perpetrator's activity connected with 
making reimbursement “or the damage will be evaluable as mitigating 


circumstance, 
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Interpretive Regulations 


To Pararraph 337, 


1, The reasons connected with defining the concept of item object; thing 
are contained in the justification to Paragraph 316., and the reasons connected 


with the concept of demage are in the justification to the chapter. 


2, The Proposal orders negligent management (Paraeraph 320.) and careless 
damaging (Paracravh 32/4. section (6)) to be punished only if those are commit- 
ted to the harm of social property. The Ptk does not use the expression of 


social property, therefore legal definition of this concept is necessary. 


The Proposal provides crotection to social property by penal law. In harmony 
with the rules o* civil law, the subjects of social ocroperty are the state, 


the cooverative, the social organization and the association. 


The penal law crotects the state's and cooperatives' property as social pro- 
vertv, its subjects and obfects are defined in the Ptk (Ptk Paragraph 99., 
Pararraph 90., Paragraphs 172 through 176., Paragraphs 132, through 184.). 
According to the Ptk's Paragraph 133, the rules of cooperative property laws 
must also be applied to the property relationships of the social organizations 


and associations, 


tut the civil lav concent of croverty is broader than that of ownership, it 


includes the sur of some person's proverty-related ripehts and obligations, 
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Thus the Proposal extends penal law crotection also to those property items 
to which the state, cooperative, social organization and association have no 
ownership rights, but are in their use, under their management or control. 
Therefore these vcroverty items must be considered parts of society's vroperty 


also if they are in personal or private ownership. 


Social vroperty of other socialist countries on the “Yungarian People's 


Pemublic's territory must also be considered social property, 


3. The Proposal's Paragraph 137. voint 13. defines the concept of special 
repeat offender. As it is contained in the justification attached to this 
point, developing the circle of offenses similar in character fram the view- 
point of being a special repeat offender awaits for the judicial practice. 
Yet the Proposal makes an exception in of*enses against property. There are 
reasons of legality for this, involving guarantees, That is, it depends on 
the judging of this auestion whether theft, embezzlement, swindle, damaging 
and receiving stolen property cormitted for rulebreaking values qualify as 


rulebreakings or offenses, 


The Proposal considers the of“enses defined in this Chanter to be of similar 


character with each other. 
Chapter YIYX, 
Crimes Against the “ilitary [“ational Yefense] Obligation 


Law “o I, of the year 1976, concerning national defense defines the citizens’ 
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national defense obligations. This Chapter of the Proposal declares the guilty 


behaviors of those who sin against these to be offenses. 
Violation of the Oblication to Rerort for Service 
To Paragrarvh 334. 


1, Being called up for military service takes place with a call-up or 
reporting order, which the person obligated for military service is required 
to satisfy without delay (law Yo I. of the year 1974, Paracraph 27.), It 
cannot be defined in the leral fact situation when the reporting for service 
is done with delay. In case of fulfillment with delay, it can be decided after 
examining all of the case's circumstances whether the delay can or cannot be 
considered to be violation of the revorting obligation. Considering the impor- 


tance of the protected interest, careless comzission mist also be punished. 


2. ™n time of war increased social interest attaches to fulfilling the 
reporting obligation, because the danger of failure is greater. “herefore at 


sich time the perpetrator mist be threatened with more severe punishment. 
Evading Military Service 
To Pararraph 335. 


1, “ailure to fulfill the obligation prescribed of a verson with military ob- 
ligation can take place by failing to fulfill the reporting (appearing, 


repistration) obligation or the obligation to report for service. In such 
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behaviors committed with the ourvose of evading military service the offense 


becomes complete regardless of whether the result was achieved. The purpose 
can be permanent or temporary evasion. In intent aimed at permanent evasion 
the act's dangerousness to society is rreater, which must be valued curing 


the course of meting out the punishment. 


2. The act described in section (1) is a so-called pure failure fact situation. 
But the person with military obligation can also exhibit such active behavior 
in the interest of evasion which -—- with respect to its consequence — 
achieves the desired goal through a measure taken by the respective military 
organ. Criminal behaviors involving such trickery md be punished more severely. 
From this viewpoint it is indifferent whether the scurpose was evasion of the 
service obligat‘on in general or only to cauge such a change affecting the 
suitability for service which af“ords the onportinity to make use fof the per- 
son] at a lover value compared to the original -- from health or other 
viewpoints, The result does not have to occur in these cases either, the 
of“ense has already taken place with the intentional performance of such 


activity. 


3. A typical method of commission is thatthe person with military obligation 
Wishes to evade his military service obligation by going abroad without per- 
mission or lastingly remains abroad. In this case the prohibited border 
crossing according to Parapravh 217, section (1) or evading the rules of 
travel abroad and etaying abroad melts into evasion of the military se:vice. 


Inasmuch as some qualifie? case of the offense defined in Paragraph 217, 
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exists, there is an opportunity to mele out agglomerate punishment. 


4, Tn time of war all “orms of evasion represent greater danger to society, 
therefore at sich time the offense's verpetrator must be threatened with more 


severe punishment. 
Refusal to Perform Vilitar’ Service 
“o Paracraph 334. 


Tt can hapnen that a person with military obligation by referring to some 
reason (for example one of conscience), or without this refuses to fulfill 
the military service oblication, Persons committing such act must also be 
threatened with the same punishment as the ones who desire to extricate then- 
selves from fulfilling the military service obligation in another manner. The 
of“ense -- as the other acts of evasion — can take place only in connection 
with speciMic obligation. The person with military obligation has the burden 
of service obligation on him only after receiving the call-up or reporting 
order, tims refiisal of this can take place only after this. 


Failure to Register as Required 
To Paragravh 337. 


"nintentional failure of the registering and reporting obligation (law No I, 
of the year 1976,, Paragraph 25,, Paragraph *. sec. (1) point a)) has such 


significance only in time of war that the person with military obligation 
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should be threatened with pmishment for it. O* the two types of obligations 
the one of renorting is more significant because this also includes the obli- 
gation to report in person for the purpose of medical examination or medical 
treatment, or for drafting purposes, which have a direct effect on the coming 
military service. The dif*erence between the venalty items expresses this. In 


order for the offense to take place, occurrance of the result is not necessary. 


Cobstruicting the “ulfillment of Military Obligation 


To Pararraph 338, 


1, The Proposal orders the accomplishment of the offenses arainst the -itional 
defense obligation designated in Pararraphs 334., 335. and 337. by a person 
other than the person with military obligation to be punished independently. 
The behavior of such person mist in all cases be result-oriented, that is it 
must be aimed at frustrating the fulfillment of the obligation of the person 


with military obligation. Ccecurrance of result i not necessary. 


2, Tn the majority of cases the verpetrator of this offense could also be held 
responsible as participant in the crime with the verson with military obliga- 
tion. Sat it can hammen that the rerson with military obligation commits no 
offense, because the culprit carries out the criminal behavior without his 
knowledge or contrary to his wishes. This is why these acts must be rermulated 
as independent offenses. The offense is accomplished in connection with only 
sich person wit> military obligntion who has the burden of srvecific military 


obligation, 
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Tiolation of Civil e*ense “bligation 
To Paragraph 339, 


foone the civil defense oblirations (law Yo I. of the year 1976, Paragraph 

L7. sec. (4)) the Provosal orders failure to perform civil defense service in 
the time of war to be punished. “ailure to perform other civil defense obliga- 
tions and failure to perform the civil defense service in peacetime does not 
hide such ereat danger in itself for which the obligated person should be 


trreatened vith punishnent,. 


But in time of var violation of the civil defense obligation can csuse even 
severe danger, therefore at sich time the perpetrator owes greater responsi- 
bility. The careless vterpetrator must also be minished, but only when the 


careless failure causes severe danger, 
Violation of the “ational Defense Labor Obligation 
To Paragraph 340, 


“ational defense labor obligation exists only in time of war (law “o 1. of 
the year 1974, Paracraph 48, sec. {1)), therefore this offense also can be 
accomplished only in time of war (Pararraph 137, point %.). Not all failures 
of a person obligated to perform national defense labor represents mich danger 
that it should be threatened with penal lav punie’ment. Being absent or viola- 


ting the work obligation in another manner are offenses only if the failure to 
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perform results in severe violation of the obligation, Severe vio’ xtion can 
be established only by taking all of the case's circumstances into considerz- 
tion; this cannot be defined in legai fact situation. “emaining absent fron 
performinh important work, or a series of refusals to verform the work obli- 


gation may mean severe violation of the obligation. 


"folation of the Obligation to Provide Supplies 


To Paragraph 341. 


“he economic obligations which can be ordered tue to national defense interests 
are defined in chapter XIV. of law No I, of the year 1976. If in time of war 
someone severely violates or eludes this obligation of his, he endanzers the 
national defense interests tc guch extent that it must be punished. Thus the 
offense occurs only in time of war and if the violation of obligation is 
severe, This can be determined by weighing all of the case's circumstances. 

The situation is the same in connection with the national defense obligations 
to provide materials (law “Yo I, of the year 1976, chapter FV.) also. These 
supply obli-ations can refer to real estate as well as to non-real estate 


items alike. 


Active ®enentance 


To Paragrath 742, 


Significant social interest attaches to *ulfilling the military obligation, 


Therefore in those cases when the failure can still be made up, it is 


791 








_ a: 


exnetitious to crovide incentives to do so. Therefore the Prozosal crovides 
the vossibility for mitigating without limit the punishment in those cases 
when belate7ly the :«": trator voluntarily fulfills his missed obligation. 
This active repentance can be composed of voluntary reporting, belated fl- 
fillment, or averting the consequence. Applying the order concerning unlizited 
mitigation te fustified if the missed obligation can still be made up for by 
the active repentance, and if @ich situation has not cecurred vhen the possi- 


bility of this is excluded. 
Chapter XX, 
“tlitary Of*enses 


Tn this Charter the Prorosal summarizes the offenses which injure or endanger 
the service order of ermed forces and armed bodies, “ram this special legal 
obtect follows that only a soldier can camit the military offenses as culprit. 
™* it ds unnecessary to separately designate this svecial subject in the 


lepal fact situations. 


The Prorosal szrarizes the military of*enses in four Titles, Title I. con- 
tains the service of*enses, Title IT, insubordination, Title III. the 
sipervisory offenser and Title IT’, the offenses which endanger the fighti.4 


ability. 
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| fervice Of"enses 


Acong the service o?*enses the Proposal orders the persons yvho do wrong against 
the military service obligation and vho violate the obligations connected vith 


the regulated order of various speci f.c services to be cunishec, 


The military service obligation extends over all soldiers in the actual ser- 
vices. “>e verson evadine this can be a soldier verforming rervice on the 
basic of military oblication, ss well as professional or continueing service 


[reenlirted] soldier. 


Persons who do wrong arainst the svecific service tasks can be soldiers in any 
assierment [rank]. Their act is according to the fact situation i* the reneral 


or specific rules concerning performance of the service a: . violated. 


Nesertion [Escape] 


To Pararraph 343. 


1. “evertion is a currcse-ocrlented ofense. The murpose must be aimed e* il- 
lerally interrurting the service rerformed by the soldier, The comritting 
behavior can be abandonment of the clace of service as well as remaining avay 
from it in an unauthorized manner. “lace of service must be understood to 


mean that place where the soldier is required or authorived to be on the basis 





of hic superiors’ order, that is, where he is under the authority of his 


superiors, 
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The act's dangerousness to society is greater if it is committed under the 
qualifying circumstances listed in section (2). Therefore at such time the 
punishment is more severe. "nder the military service conditions commission 
with arms has greater significance. Participation of three or more soldiers 
must be understood by commission in group. In commission by taking advantage 
of the service in general the performing of the concrete service (for example 
=iard [patrol] service) performed at the time of committing the desertion is 
also discontinued. Cormission during the performance of an important service 
affects the interests of service more severely, but what is to be considered 
important service can be decided only on the basis of all of the case's cir- 
cumstances. The violence com-itted against a person in the interest of 


desertion is usually directed against the guard or other service official. 


2. Section (3) contains a complex fact situation. It includes the prohibited 
border crossing regulated in Paragraph 217., or elusion of the rules of 
travel abroad and staying abroad, if it is accomplished by a soldier for the 
purnose of extricating himself from under the service obligation. Fram this 
follows that in such case the opportunity is not there to establish agglonera- 
tion, But i* the soldier's vcrohibited crossing of the border takes place 
without the purpose of desertion, the offense described in Paragraph 217. can 
be determined against him also, possibly in agglomeration with arbitrary 


departure, 


The weight of desertion significantly increases in the time of war, and 
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its dangerousness to society is also outstanding if escape abroad is committed 


in the manner defined in section (2) points a) through c). Thus such perpetra- 


tors must also be threatened with the most severe punishrvent. 


Preparation aimed at desertion must also be threatened with punishment suitable 
for the act's weight if the perpetrator plans to desert abroad or to do it in 


the manner described in section (2), 


Considering that significant social interest attaches to continuous fulfillment 
of the military service, it is expeditious to insure unlimited mitigation of 
the penalty for the case if the perpetrator voluntarily terminates the illegal 


condition and reports. 
Failure to “ake a Renort [to the aithorities, about someone } 
To Parapraph 344. 


“aking revorts is a general obligation of a soldier. The soldier must be 
threatened with more severe penalty than the general penalty if he does not 
make a report about preparation to desert abroad, Similarly to failing in the 
other report making obligations, the relation cannot be punished for this 
offense. Tnasmuch as a civilian person does not make a report about a soldier's 
preparatory activity aimed at escaving abroad, he is to be punished according 


to Paragraph 219, 
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trbitrary Neparture [Absence Without Leave] 


To Paragraph 345. 


The behaviors which commit arbitrary departure and desertion are partially 
identical, Sut in arbitrary departure the intent of extricating one's self 
from under the service is missing and it is accomplished if absence from the 
place of service exceeds the time duration of 24 hours, In case the soldier's 
intention is aimed at at absence exceeding 24 hours, but the act is interrup- 


ted before this, establishment of attempt may take pwlace, 


Absence from the place of service for a longer period of time exerts a greater 
ef*ect upon the service and discipline, and therefore arbitrary absence beyond 
six days must be punished more severely. Punishment for both the basic and the 
qualified case is more severe in time of war, because this is in pvroportion 


with the increased dangerousness to society. 


In case of arbitrary absence of shorter than 24 hours it is justified to hold 
the sdldier responsible by penal law only if he has already been disciplined 
for this same offense on two occasions, The earlier discivlinary acts can be 
considered only if they are still in effect. 

Evasion of Service 


To Pararraph 346, 


A soldier performing actual service can cause it by intentional behavior that 
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he becomes unsuitable to perform military service. The behavior's purrose can 
be temporary or permanent oxtrication, Various cammitting bohaviors can be 
exhibited for this rurnose; the legal fact situation summarizes these. 
Punishment of the perpetrator of wrongful behavior accomplished for the pur- 
pose of permanent extrication conforms to the penalty item of desertion, 
punishment of the pverpetrator of activity aimed at temporary extrication to 


the punishment of the person who commits arbitrary departure. 


Pefusal to Serve 


Lan] 


To Pararraph 347. 


In Paragraph 334, the Proposal orders that person with military obligation to 
be punished who refuses to perform military service. ®efusal to serve can 
involve the fulfillment of military obligation in general or one specific 
service, The lepal fact situation written here corresvonds to this, applica- 
tion of which takes place in the case of a soldier perretrator. The penalty 


iter is identical with the venalty item of desertion. 


Violation of Muties While in Service 


To Paragraph 345, 


Within the general service oblircation the soldier must perform such svecific 
service tasks to which vrescribed rules refer. These cannot be listed in 


detail in the Proposal, therefore -- besides the collective concept of 
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readiness service -- only the puard service and watch service are mentioned 
specifically in the legal fact situation. Thus in connection with all services 
the common criterium is that there shold be detailed, precirely defined or- 
ders for performing it. The services thus organized are so significant that 
those who violate the oblications concerning their performance must be 
threatened with penal law oumishment. But the general rule is valid here also: 
the violation of obligation must contain such extent of dangerousness to 
society which is the precondition of an offense taking place. If this is 


missing, only discivlinary misdemeanor occurred. 


The di*ferent services have different importance, therefore the given viola- 
tion of oblivation may involve different weights of danger. This is why that 
perpetrator must be threatened more severely whose violation of obligation 
involves the danger of significant disadvantage to the service, or who cormits 
the offense in a battle situation and particularly large disadvantare derives 


from it. 


Careless cormission manifests itself only in the qualified cases with such 
weight that it must be cobsidered an o“fense,. Otherwise merely a disciplinary 


micdemeanor taker place, 


Evasion of Carrying Out a Service Assignment 


To Paracraph 349. 


ithin the contimious verformance of service there are such important service 
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annienments the rerforrmance of which must be aided also with the tools of 
nenal law. The Proposal cannot list the important services; what can be con- 
sidered that can be decided only in the specific case. Rut it is obvious that 
this circle is broader than the services listed in Paragraph 348. The deed 


takes place only in the case of intentional behavior. 


Violation of the Requirement to Revort 


To Pararcraph 350. 


Serious interests attach to the soldiers “ully perform their reporting obli- 
gations, This means that the rerorting must take place on time and correspond 
to reality. If violation of the obligation aimed at this occurs in an imror- 
tant service matter, the derree of dangerousness to society requires penal 
lav punishment. “he verpetrator must be threatened with more severe punir'ment 


if significant disa°vantage derives to the service from the offense. 


Abuse of Service 


To Parapraph 351. 


The abuse of service is a military of*ense corresponding to abuse of of*ice 
in Paragraph 225, “uring military service the service assignment or service 
situation insures =:ch ovv-ortunities to certain versons which can also be 

abused. If the ~urpose of this abuse is to cause illegal disadvantare or to 


obtain illegal aivantage, «n offense takes place. This fact situation differs 
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fro- the fact situation of abuse of office to the extent that this is comnit- 
ted by soldiers and that by official persons, and further, in the former the 
committing behavior is violation of obligation, exceeding the circle of 
authority, or other abuse of of the official situation, while in the latter 
it is the abuse o* the service authority or situation. Considering that on 
occasion the soldier may also perform national goverrmental tasks, by his 
abuse accomplished within this sohere he also camits the offense written in 
Pararpravh 225, If significant disadvantage derives from the act, the perpet- 
rator is to be punished more severely, 


Tn the Proposal the abuse of service is a supplementary rile, which does not 
substitute for it if the act accomplishes the fact situation of some more 
severe offense. In case of offense of the same weight the special fact situa- 
tion must be established. 


Title II, 


Tnsubordi nation 


The Proposal orders violation of subordination relationshin between superior 
and subordinate by the subordinate as insubordination, Subordination is the 

basis of the service order and discipline. It expresses the suverior's right 
to give orders and the subordinate's obligation to carry it out. It includes 
that requirement deriving from the service order that obedience must be exhi- 
bited towards service superiority, service authority must be held in respect. 
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Tnsubomtination may be directed against the surerior's will, person or respect. 
The Proposal extends venal law protection to the person with higher rank, the 
guard and other service official also, if it is necessary !n the interest of 
service order. 


Mutiny 


To Paragraph 352. 


“itiny is the most severe insubordination. Its perpetrators defy the service 
order and discipline ovenly, recognizably by cthers. 5y this they extricate 
themselves from performing the service tasks, indeed even hinder others in 

doing so, vossibli engage even a maior force to overcome the mutiny. Comnis- 
sion in group means joint action of at least three soldiers with the same 

intention, “efiance can take place in active or rassive form, and occurrence 
of significant disturbance of the service tasks is neces ary to fulfill the 


fact situation. 


Mytiny carries outstanding danger to society. Its conaequence can be temporary 
crippling of the battle capability, usability according to design of the entire 
formation, According to this, the penalty items are severe. Since the insti- 
gator, organizer and leader have particularly larce roles, they must be 
threatenei accordingly. 


2, "uring the mutiny, in connection vith it other offenses may also take place. 
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The Proposal makes sorte of these fact situation elements in qualified cases, 
and thus melts them into the mutiny. This is why agglomeration is not esteb- 
lished if during the mutiny violence is used against the superior or someone 
else, or death is caused. Corresvonding to the objective weight of mutiny, the 
preparation aimed at it must also be punished. In time of war the penalty 


items are sipnificantly more severe, considering the increased dangerousness. 


3, Since significant interests attach to it that those varticipating in the 
mutiny should give up the wroneful behavior, the Provosal insures the opportu- 
nity o* unlimited mitigation in the cases of those who discontinue the action 


before severe consequences occur or when being called upon to do so. 


Failure to Prevent Mutiny 


To Pararraph 353. 


Prom the soltier's general obligations follows that he must orevent mutiny 

or its vreparation, or report it. Failure to do this calls for punishment. If 
the violation of obligation is accomolished by a superior or service authority, 
the act qualifies according to Paracraphs 348. or 341, 


Pefusal to Carry Out Orders 


To Pararraph 354. 


1, The order is the basic medium of service management. "nder military service 
conditions the superior has the right to give orders and the subordinate is 
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obligated to carry them out. The order can be given verbally, in writing or 
by signal. Contentually the order is directed at activity or restraint fram 
it connected with the service. The Proposal provides venal law crotection to 


these so-called service orders. 


The service interests require that orders given by guards, persons performing 
watch service and other service media must also be considered service orders 
by the judicial nractice, i* others are required to carry them out. The gene- 
ral orders contained in the statutes and such comprehensive orders coming 
from superiors which are addressed to a large mmber of vecple, thus the 


orders of general effect, are not included in this concept. 


2. Careless nonfulfillment of an order reaches such degree of dangerousness 
to society only in the qualified cases when it must be declared an offense, 
otherwise it is only a disciplinary misdemeanor even in case it is camitted 
in group. In case it is intentional, commission in group must be punished 
more severely and the danger is creater when committed in an insulting manner 


or involving the danger of significant disa‘?vantage. 


Particularly severe harm may occur due to disobedience to a battle order. 
Therefore at such time the perpetrator must be threatened with the most severe 
punishment. But exclusively the order issued in battle situation, aimed at 


specific battle activity can be understood by battle order. 
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Violence Against Superior or Against Service Personnel 


To Pararraph 355. 


1. "Inder the military living condit‘ons the Proposal provides ampropriate 
crotectiun not only for the suverior's will but also to the superior's person. 
The circle of passive sibjects must be interpreted more broadly in this con- 
nection also. The person of higher rank, the guard and all other service media 
are to be considered the same as a superior if violence etc. is committed 


against them during the course of or because of performance of service. 


The committing behavior can be application of violence, threatening vith vio- 
lence as well as resistance involving asrault and battery. "uring the course 
of exerting violence against the superior or service personnel the lavbreaking 
behavior may also extend over other things. "ue to the frequency of this it is 
expedient to combine disobedience to the order, some more severe cases of 
bodily harm and intentional manslaughter with violence against the superior 

or service personnel. At such time establishment of agglomeration does not 


take rlace, 


2. The Proposal specifies higher penalty items for the qualified cases, due to 
increased dangerousness to society. It threatens the soldier with the most 
severe punishment if the offense also accomplished intentional manslauchter, 


or if he committed it in battle situation, 


3. In the interest of the injured party anyone can take a stand against the 
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verson using violence, this is also the responsibility of a soldier. It can 
ha~pen that soldiers are ordered out to prevent the violence, to pro*ec*t the 
superior or service personnel. The person who has thus been ordered out and 
the person taking a stand voluntarily rightfully demand identical penal lew 
crotection with the persom in whose crotection they act. The Proposal insures 
this in section (6). 


Violation of Pesvect for Service Authority 


To Pararrach 354. 


Busides protecting the person of the superior and of the service personnel, 
the Proposal also places emphasis on insuring the service respect for the. 
Attack directed against this falls unier milder cenal law judging. Violation 
of the superiocr's service authority must de declared an offense when it is 
done in the presence of another or in a rude manner. And an attack carried out 
in this manner against the respect of a superior, guard or other service per- 
sonnel qualifies as of “ense only if these persons were on duty when the 
wrongful behavior was exhibited. Cases judged more mildly than this qualify as 
discivlinary misdemeanors. In contrast with this it is increased danger to the 
society i* violation of the service authority is accomplished in the presence 
of more soldiers or otherwise in public, therefore at such time the perpetra- 
tor must be threatened with more severe punishment. 
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Tnstigation 


To Pararraph 37. 


Inciting dissatisfaction among the soldiers directly a*fects the service 

order ani discipline. Therefore a soldier exhibiting such behavior mst be 
cunished. Intentiuvmal activity is necessary to fulfill the fact situation's 
conditions, and this must be directed at at least tvo soldiers. "angerousness 
to society reaching the level of offense can be determined if the act is 
suitable for trizgering antipathy in other soldiers, undermine their readiness 
to obey orders, 


The act's dangerousness is increased if instigation is carried out while on 
duty, or if significant disadvantage derives fram it. At such time the 


penalty item is acvronriately higher. 


Title IT. 


Supervisory Offenses 


The tuman dignity and other legal interests of subordinates must be protected 
with the tools of penal law also. The Proposal threatens the superior vith 
punishment if he insults hie subordinate, abuses his supervisory authority, 
fails in his performance of supervisory care or taking measures, or control. 
From the viewpoint of surrrvisory obligations the occupational supervisor is 
considered the same way as the service supervisor. 








Insulting the Subordinate 


To Paragraph 358. 


nder military service conditions not only the subordinates' obligations are 
regulated. “he superior is also required to treat the subordinate in the pre- 
scribed mamer, must not insul. his mman dign:ty, must not cause him bodily 


or emotional suffering. 


Infuring the subcrdinate’s human dignity is a broader concert than injury to 
honor. It can take place by using an unpermitted disciplirary tool, by the 
degrading manner of service contact and also by other such acts against which 
the subordinate is temvorar:'’v 4efenseless due to the service dependency. 


Tnfury of the subordinate's mman dienity by the superior is disciplinary 
misdemeanor. The act's danrerousness to society renches the level of offense 
if it is done in the presence of ancther or in a conspicuously rude mammer. 
Its weight increases in the cases of the qualifying circumstances listed in 
sections (2) and (3). "herefore in these sases the perpetrator must be 


cunished more severely. 
Abuse of Supervisory Authority 


To Paragraph 359. 


The mil'‘tary regulations precisely define the linits of supervisory authority. 
Fxeeeeding these can be discinlinary misdemeanor, as vell as offense included 


in Paragraph 359, or other offense. The reason for this is that the weights of 
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behaviors included in the legal fact situation of abuse of supervisory autho- 
rity may significantly differ from each other and may lead to various results, 
The act's specific dangerousness to society can be determined only by taking 
all of the case's circumstances into consideration. On the basis of this it 
is possible that in the given case only disciplinary misdemeanor took place, 
but it can also happen that the act must be qualified as offense which is 


threatened with more severe punishment. 


Failure to Exercise Suvervisory Care 
To Pararraph 340, 


The suverior's basic responsibility is to take care of his subordinates. Care 
‘ncludes all respects of providing for the subordinates, as well as protecting 
their lives and bodily integrities. Besides supplying food, clothing, weapons 
and other equipment the appropriate service orders define the extent anc 
method of housing and health care, The necessary measure to defend against and 
rescue from threatening danger is partly prescribed activity, partly such 
measure which derives from the general supervisory obligations. "ven in time 
of war it does not decrease the act's dangerousness to society that fulfillment 
of military service involves the acceptance of greater sacrifices and 


increased danger. 


The behavior according to section (1) is an act of endangerment, but it also 
includes the consequence if it does not involve significant disadvantage. The 


occurrance of significant dicadvantage increases the act's dangerousness to 
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society to such an extent that the pervetrator must be threatened with signi- 
ficantly more severe punishment, and with such result even the careless 


commission must be declared to be an offense, 
Failure to Take Supervisory Measures 


To Paragraph 361. 


Tt is also among the superior's responsibilities that he should require his 
subordinates to carry out their obligations, in case of need to force them 

to carry them out. It is his task to take those measures with which it can be 
prevented that the subordinates commit disciplinary violations or offenses. 

Tx case the subordinate camrits a rule violation, he is to be held responsible. 
It is the superior's task to take measures to overcome disturbances which 
threaten the service order, discipline or public tranquility. Failure to 
perform in comnection with these is an offense even without any results which 


may occur. 


The act qualifies more severely if it leads to such result which involves 
significant disadvantage to the service, discipline or public safety. At such 
time the careless behavior must also be threatened with punishment. 


Failure to Supervise 
To Paracraph 362, 


Intentional violation of the supervisory responsibility defined in the service 
orders is a suvervisory offense, if it involves significant disadvantage to 
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the service or discipline. Failure to perform without consequences is only a 


disciplinary misdemeanor, 


Failure to supervise the subordinates may also involve particularly great 
dicadvantage. At sich time the superior must be punished more severely. In 
case particularly great disadvantage occurs the careless superior's behavior 


also qualifies as offense. 
Title IV. 
Offenses Endangering the Fighting Ability 


Constant insuring of high level of fighting ability is a condition that the 
armed forces and bodies should always be able to satisfy their basic purpose 
of existence, Within the framework of this Title the Proposal summarizes those 
offenses which are aimed against the battle ability of the armed forces. The 
attack on battle ability my be aimed against its moral as well as material 


foundations, 


Endangerment of Combat Peadiness 


To Paragraph 33. 


The basic condition of combat readiness is insuring the necessary war materials 
and using it as per design. Yailure to take care of supplying war materials is 
a violation of the service obligation, with which the perpetrator endangers 
the formation's combat readiness. Only a cammander or soldier in a special 


assignment can be held responsible for such violation of obligation. Removal 
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of the weaponry from its designated use can lead to similar result. Any soldier 
can be punished for this. The offense has already been accomplished by direct 


emangerment of the combat readiness, 


The act's dangerousness to society significantly increases if particularly 
larce disadvantage derives from it for the service, With such result the per- 
petrator in time of war must be t'reatened with the most severe punisiment. 
Considering the large degree of dangerousness the careless commission must 


also be declared an offense. 


Violation of Cammanding Officer's Responsibility 
To Paragraph 364. 


"Inder battle circumstances the armed forces and bodies generally solve their 
tasks in group operations. These groups are headed by commending offivers. The 
commanding officer is a person invested with extraordinary authority, high 
depree of rights to issue orders, who personally answers for the battle task's 
success, Ye must perform his assirnment according to the prescriptions of 
regulations and other orders. Inasmich as he does not fulfill his obligations 
as commanding officer in the mamer written in the legal fact situation, he 


must be punished with the punishment there written. 
Fvasion of “ulfilling the Combat Responsibility 
To Paragraph 365, 


The regulations and other orders prescribe the combat responsibilities of not 
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only the commanding officer but also of every soldier. The Proposal orders 


violation of these responsibilities to be punished ifthe perpetrator extri- 





cates himself from some cambat assigment or activity in connection with it, 
The most severe penalty item is in proportion with the act's outstanding 


dangerousness to society. 


According to point d) a soldier's falling as prisoner [of war] is an offense 
if it occurs intentionally. The motivation for getting captured voluntarily 
is cowardience or halfheartedness. If such soldier gives himself up who due 
to his illness, wound etc. is deprived of the possibility to exert resistance 


against the enemy, he does not owe penal law responsibility. 


Sabotaging the Cambat Spirit 
To Paragraph 366. 


In time of war it has particular significance that the soldiers’ moral stead- 
fastness and combat determination should remain fully intact. Therefore the 
person who attacks this mst be threatened with punishment. Stirring up dis- 
satisfaction, generating halfheartedness, or spreading alarming news can all 
alike be the committing behavior. Inasmuch as the result according to section 
(2) derives from the act, the perpetrator must be threatened with significantly 


more severe vcunishment. 
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Interpretive Regulation 


To Paragraph 367. 


The designation “military service” occurs in numerous legal fact situations 
of the Chapter concerning military offenses. But this must be understood to 
mean not only the service performed in the national armed forces. In the 
interest of uniform application of the law, Paragraph 367. provides inter- 
pretative orders for this concept. It states that as applied in Chapter XX. 


the service performed by a person dc ined in Paragraph 122. section (1) must 


also be understood to mean military service. 

















